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Preparation and Presentation of Cases on Appeal 


The editor of this Journal has assigned to me the task of writing an article 
on the subject of how to prepare and present a case for appellate review. 

I am glad to do this. Peradventure it may help some lawyers, and if it 
does it will eventually lighten the labors of this court. 

The clerk of the supreme court puts about 80 cases on the docket each 
month, except in July which is reserved for criminal appeals where defendants 
are unable to give bond, and for habeas corpus and other emergency cases of 
immediate public importance. In such a docket perhaps ten per cent will be 
dismissed, about as many continued, and a few will be disposed of summarily. 
This leaves about 50 cases per month to be presented on the merits; and 
whether these are argued orally or not, each will require a thorough perusal 
of the record and briefs, to be followed by consultation and decision, and a 
formal opinion must be written and approved. 

There are only so many working days and nights in a month for the court 
to despatch this mass of work, and it must be done, since another month will 
bring its own burden of juristic labors. In a comparatively light month there 
will be some 4,000 printed pages of abstracts and briefs to read. In a heavy 
month’s grist this printed matter may run as high as 10,000 pages. This takes 
no account of the many law books which must be consulted before a decision 
is reached and to fortify that decision with an opinion to accompany it. 

I pay my hearty tribute of appreciation to the many lawyers whose own 
varied experience has taught them how onerous and exacting the work of the 
supreme court must be, and who prepare and present their appeals so method- 
ically and with such thoroughness that they greatly lighten the task of decid- 
ing their cases and writing the opinions pertaining thereto. 

Other lawyers never seem to realize the need of method and thorough- 
ness, and literally throw their cases at the court—which unfairly shifts the 
professional work their clients have paid them to perform on to the shoulders 
of the court. These offenders are not just young practitioners of little experi- 
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ence. No inconsiderable number of them have been practicing for thirty years 
but who give no indication that they have read the rules of appellate procedure 
within that period. 

Many years ago I had some law business before the federal court of ap- 
peals in St. Paul, and I was not familiar with its practice. I mentioned this fact 
to Senator Chester I. Long, and out of his own wide experience the senator 
gave me this assurance: “The higher the court the less you need worry about 
technicalities.” That rule is certainly true in respect to appellate practice be. 
fore the Kansas Supreme Court. Our practice is simplicity itself. It is so simple 
that many lawyers do not give it the small amount of study it needs to learn 
it and to keep up to date with it. 

Touching the preparation of a case for appeal, the main features of the 
lawyer’s art have to do with the abstract and the brief. I shall not quote the 
rules printed each month in the bar docket, but deal with the substance of 
these essentials. Speaking only for myself, I delight in a short abstract, and 
give cordial welcome to a long brief. And of these in order: I do not apologize 
for having long had the obsession that the characteristic, lengthy abstract is 
not prepared by the lawyer himself but by his stenographer—while he goes 
for a turn around the golf course. The stenographer gathers up her office 
copies of the pleadings, with captions, signatures, verifications, acknowledg- 
ments of service, exhibits with all their irrelevant details, and so forth. To these 
is added a hit-and-miss abridgment of the transcript, and all this material is 
despatched to the printer. In due time the printer produces a book miscalled 
an abstract! 

I hope the painstaking lawyers who do prepare their abstracts in conform- 
ity with the rules, and with some regard for the burden of work which neces- 
sarily falls on this court, will not think my criticism of such unprofessional 
work applies to them. “They that are whole need not a physician; but they 
that are sick.” 

Suppose some reader of this article should call at my chambers in the 
state house and bring up this matter of abstracts just to make conversation. 
I could readily turn to my files of adjudicated cases—I do not discard any of 
them until three months after we are through with them—and show him one 
of the type I am inveighing against. Mayhap it will be a book of 100 pages, 
or 200 or 300, but one of 100 will do. It opens with a petition which occupies 
several pages. This will be followed by an amended petition setting out the 
same matter with more detail. The other pleadings will be printed in full. 
Not a caption will be missing. Every signature will be there. Verifications will 
be set out with fidelity, being careful not to omit the date when the notary’s 
commission expires! Whatever exhibits are involved will be there in full re- 
galia, including the irrelevant recitals of letter heads which have nothing to do 
with the lawsuit. All of this is of no earthly value in this court and costs the 
client a lot of money, and it would require but a modicum of painstaking ef- 
fort on the part of appellant’s lawyer to eliminate it. Unless some particular 
question is raised on appeal which requires that the record be searched from 
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the inception of the litigation, pleadings which have been superseded by 
amended pleadings should not appear in the abstract. And in most appeals, 
the pleadings should not be set out in full. Suppose the action is on a promis- 
sory note, and the defense is the statute of limitations. What service would the 
pleadings render to this court? None. Therefore a very scant abridgement of 
the pleadings would serve every purpose. Of course, not every appeal would 
be so simple as this, but the example illustrates the point. 


Again, it often happens that the appeal is predicated simply on the cor- 
rectness of the judgment as tested by the pleadings, special findings and the 
general verdict. In such instance, a transcript of the evidence would serve no 
purpose and the abstract should not be cluttered with it. 


Of course, the best lawyers have the clearest understanding of the vital 
points in a lawsuit upon which the decision of an appellate court must neces- 
sarily turn, and consequently they know what they are doing when they set 
about the task of abridging a record. They know what to omit, and their ab- 
stracts are kept within reasonable compass. 

Passing to the preparation of the brief: I do not view a lengthy brief with 
dismay. I care not how long it is, if the lawyer who has prepared it has a clear 
understanding of the limitations of appellate review. Where a dozen or a score 
of errors are separately pressed on the attention of the supreme court, the 
chances are that none of them is of sufficient gravity to affect the result. It only 
takes one material error which may have prejudicially affected the result to 
bring about a reversal of the judgment. It is seldom wise to present more than 
four or five errors for appellate review. And yet it does happen, but only 
rarely, that a greater number of errors do have to be reviewed where the cause 
is to be remanded for a new trial, and where the errors complained of are 
likely to happen again. 

The brief should start with a keynote telling what the lawsuit is about. 
The printed rules of the court provide for this, but too frequently the brief 
writer disregards them. Suppose the action was one in partition. Instead of 
saying so, the brief writer may start in this wise: 

“After the grand review of the armies of Grant and Sherman, 200,000 
strong, in a ten-hours’ parade in the national capital, one beardless lad in a 
faded coat of blue who marched in that parade received an honorable dis- 
charge from a Pennsylvania regiment, and returned to Hielan Furnace, mar- 
ried his sweetheart, put bows and ten-sheet on a farm wagon, hitched up the 
team his father gave him, took Horace Greeley’s advice, came to Kansas, and 
procured a homestead on the public domain.” 

This beginning would give promise of a good story, but the court has 
fifty appeals to hear and decide in a month and has no time to listen to mere 
story telling. The supreme court of Pennsylvania has a rule that if the brief 
doesn’t tell the court in its first fifteen lines what the lawsuit is about, the court 
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won't read it. That it is possible to indicate what the lawsuit is about in a few 
words, open any volume of the Kansas reports and be convinced. 


In 134 Kan. 3, the opinion begins thus: . 


Johnston, C.J.—“This is an appeal by Frances Frye, from a judgment 
granting her husband, George Frye, a divorce based on the ground that 
she had been guilty of gross neglect of duty.” 


Same volume, page 6: 


Burch, J.—“The action was one to recover on a fire-insurance policy, 
A demurrer to plaintiff's evidence was sustained, and plaintiff appeals.” 


Same volume, page 22: 


Harvey, J.—“This is an action solely for the recovery of money and 
brought in the justice court, where plaintiff recovered judgment, from 
which defendant appealed.” 


With such a simple preliminary statement the reader’s attention is ar- 
rested at once; the legal questions involved will intrude almost before they are 
stated; and the more extended statement of the facts to follow will register in 
the memory without effort. 

The various legal questions to be presented should be briefed under sepa- 
rate headings. Let us suppose that the specifications of error include rulings on 
the pleadings, on the statute of frauds, the construction of a will, effect of a 
foreign judgment, reception of evidence, sufficiency of the evidence to sustain 
the judgment, and the legality of the judgment itself. A skilled brief writer 
will treat each of these points separately. An unskilled attorney will jumble 
them together in a general diatribe, assume the truth of the evidence favor- 
able to his side, and ignore the evidence to the contrary—which the court and 
jury believed. Where the errors urged are separately briefed, the court can take 
them up one by one and dispose of them seriatim. No lawyer, no judge, knows 
all the law; so the brief-maker need make no apology for his thoroughness. 

When I come to study a brief, if the errors assigned are treated in order, 
I may find points 1 and 2 easy of solution because the court has had to treat 
them at length in some case not so old as to be forgotten. Counsel for appel- 
lant may have devoted many pages of his brief to point 3, involving the con- 
struction of the will. It may be that I agree with him on that point and there- 
fore do not read his extended excerpts from analogous cases to support his 
position. But I will turn to the appellee’s brief to see what he has to say against 
the point urged. Passing to point 4, the effect of a foreign judgment may be a 
phase of the law with which I have never had much to do, so all that the 
briefs on both sides have to say will be critically studied. Mayhap I will need 
much more light on the subject than both briefs supply, so my task will call 
for further investigation of the law. Even our decisions at consultation are 
only tentative, and are predicated on the assumption that a research of the 
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authorities will justify the decision we are making. It can thus be understood 
that an authoritative brief which systematically treats the questions is never 
unwelcome to the court. Where the court agrees with the brief-writer’s con- 
tentions the latter can have no complaint if all the learned matter he has dili- 
gently brought together for the court’s instruction is not read. But his rival’s 
brief which maintains opposite views to those which the court intends to adopt 
is always faithfully studied, and so far as the court’s time will permit, we en- 
deavor to show him why his contentions are unsound. Of necessity, however, 
many fallacies advocated in many briefs cannot be exposed for lack of time. 
Should the brief-writer quote extensively from the cases he relies on? 
By all means. He should also be sure that each quotation fairly presents the 
view of the court which rendered the decision. Appellate courts discourage the 
mere citation of cases, and especially of cases from other jurisdictions; and 
when these are used they should at least be accompanied by a statement of the 
rule of law to which the citations apply. Good lawyers need hardly be told 
that there is a limit to the number of cited cases which the court will have time 
to examine. Furthermore, a sound rule of law does not need a half page of 
citations to support it. Two or three should be enough. An apt one from our 
own reports is often quite sufficient. Perhaps the most exasperating of all 
brief-writing offenses is the insertion of a mass of citations without the titles 
to the cases cited, thus: 
14 Kan. 418; 


25 Kan. 752; 
g2 Kan. 426. 


If the brief-writer would append the titles of the cases to his citations, the 
busy judge might be sufficiently familiar with them to know their relevancy 
to the question he was considering without the necessity of looking them up. 

The Kansas theory of jurisprudence favors the right of appeal. Its wisdom 
is often discussed among lawyers, and the incidental question whether the 
right of review ought to be restricted. On that point I express no opinion. If 
the action is for money and $100.01 is involved an appeal may be taken to the 
Kansas Supreme Court. In some states $3,000 must be involved, in a few states 
$10,000, otherwise the state court of last resort cannot entertain it. But because 
our system of administering justice favors this prized mght of appeal, our 
court has a much greater number of cases to deal with than do those courts 
where that right is more restricted. Consequently it is imperative that the 
work of presenting cases for appellate review be efficiently done so that justice 
may be speedily and correctly despatched in every case and for every litigant. 

I should have liked to discuss at some length the subject of oral arguments 
on appeal, but space will permit no more than a few words. Many lawyers, 
full of their subject and smarting with the wrongs suffered by their clients, 
plunge into the middle of their case, without giving the court the slightest 
hint of what sort of case it is. They forget that we have never heard of their 
lawsuit until it is called for argument. Time and again, the judges have to 
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interrupt the orator and ask him what it is about, so that we can apply the 
facts he states to the legal questions under review. 

A common error is for the orator in the appellate court to undertake tog 
much. What he should keep in mind is that the oral presentation is nor ac. 
corded so that he can make a fine speech nor a long one, but to help the cour 
to an understanding of his case—to make it easier for the judges to read in 
their chambers. The court scarcely ever reaches even a tentative decision from 
the oral arguments. The lawyer whose oral argument really helps is the one 
who tells the court what his lawsuit was about, how it was decided in the 
court below, outlines the principal questions he has treated in his brief, and 
gives us his ideas of what he thinks the pertinent law is, and what conclusion 
he thinks the court should reach. Every judge on the bench will rise and call 
that lawyer blessed. He may not win his case; but he can be assured that the 
judges will find the abstract and brief easier to read and his case easier to 
decide. And he will thus make his contribution to the settled law of the state, 
and will hold the esteem of the bench and bar—which is not the least of the 
prizes to be won by the straight-thinking, hard-working lawyers who practice 
before the appellate courts of the land. 


—Justice JoHN S. Dawson. 





FROM OTHER STATES 


Reading law in the office of an attorney 
in preparation for taking the Bar examina- 
tion is fast on the wane, and at the rate 
the states are requiring pre-legal and legal 
education it will soon become a memory. 
The medical profession long since made an 
end of the old custom of studying medi- 
cine in the office of a doctor. 

Eleven years ago an American Bar Asso- 
ciation committee, headed by former Sec- 
retary of State Elihu Root, recommended 
standards of education to be met by candi- 
dates for the Bar. It was proposed that in 
addition to passing the required Bar exam- 
ination every candidate should be a gradu- 
ate of a law school which required two 
years of college work or its equivalent for 
admission and had a three-year course if 
full time or a correspondingly long course 
if part time, an adequate library and facili- 
ties for giving instruction in law. These 
standards have met with increasing favor 
since their adoption, and today in 19 states, 
with more than half of the lawyers in the 
country, this requirement must be met at 
present or in the future as rules take effect. 

The Bar Association program has aided 
in producing this result, which is to be not- 


ed in improvement of the calibre of candi- 
dates admitted to practice. In the last year 
Alabama, Arizona, California and Texas, 
which had no educational requirements, 
have joined the list of states which demand 
a high school education. In two cases this 
has been done by rule of court, in one by 
the governing body of the State Bar, and in 
another by the board of governors of the 
State Bar with approval of Supreme Court. 
Delaware and Washington now have rules 
for two-year pre-legal education. Some states 
which require only a high school education 
are really on a higher level, because they 
recognize law school study only in schools 
recognized by the American Bar Associa- 
tion, which means that all law school stu- 
dents must have had at least two years of 
college work. 

The eleven years since the American Bar 
Association made the first move to raise the 
standard for admission to practice have 
been marked by much progress in putting 
into effect a rule without seeking legisla- 
tion. This change from the old order which 
means thorough preparation comes from 
strong sentiment within the profession 
which is entitled to all the credit—Youngs- 
town Vindicator. 
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Some Observations of the Oklahoma State Bar Act 
The Oklahoma State Bar Act has been upon the statute books of the State 


of Oklahoma since July, 1929, and has been in active operation since October 
of that year, when the organization was perfected. 

The fundamental purpose of the Oklahoma State Bar Act is to improve 
the administration of justice. 

State bar acts are justified by the insistent demands made by the general 
public for the improvement of the administration of justice and to correct the 
known evils which tend to deny present-day justice. 

This legislation is comparatively new, similar acts having been adopted by 
the states of California, Alabama, North Dakota, Utah, South Dakota, Nevada 
and Mississippi. The act in Oklahoma follows substantially the act of 
California. 

The courts of California, Nevada, Alabama and Oklahoma and several 
other states have held the law valid, and without exception the court has ex- 
pressed the opinion that such legislation is wholesome and based upon sound 
principles. The Supreme Court of Nevada, In Re Scott, 292 Pac. 290, said: 


“In the administration and approval of the legislation under review 
the legislature evidently considered that the time had come in the admin- 
istration of law that attorneys and counsellors at law who constitute an 
integral and indispensable unit in the administration of justice should be 
organized as a body politic with delegated police power, subject to the 
control of the Supreme Court and the legislature for the benefit of the 
public welfare, in a matter of great public concern.” 


Courts are primarily created and established for the administration of 
justice. They guarantee to the individual his rights and liberties under the 
guaranties in the Constitution. They hold in check the other branches of 
government, such as the legislative and executive. If the legislature exceeds its 
constitutional authority, the courts stand ever ready to correct; likewise the 
executive department. The courts, charged with the administration of justice 
and the exercise of this most important function of government, are com- 
posed of the judges and lawyers, the judge exercising the judicial power and 
authority while the lawyer aids and assists the judge in the proceedings by 
which the rights and liberties of the citizens are ascertained and adjudged. 
The lawyer is an essential part of the judicial machinery. The judge takes an 
oath and is charged with the responsibilities and duties of his position. The 
lawyer takes an oath and is charged with the duties and responsibilities of his 
position as an officer of the court and of the judicial department of the govern- 
ment. The lawyer’s license is granted him by the state primarily for the pro- 
tection of the public and to secure the successful administration of justice. The 
earning of a livelihood by the lawyer is only incidental to the purpose of the 
state and by the Bar Act the state attempts to serve the public welfare by 
restricting the privilege to those who are mentally and morally qualified. 
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There is an everlasting conflict between right and wrong, between justice 

and injustice and the proper functions of government are to uphold right and 

to secure justice and the government will fail if injustice and wrong prevail, 

The relation of the lawyer and the court is confidential and to his client 
utmost confidence and fidelity. The state in granting the lawyer the license 
and privilege will only do so upon the condition of honesty, faith and fidelity 
that he will exercise the privilege granted. 

The state reserves the right to withdraw this license and right if the 
lawyer abuses this privilege. Thus the state protects and safeguards the public 
and aids the courts in the administration of justice. 

We know there exists to some extent throughout the land at the present 
time a disregard for law, a disrespect for authority and a want of confidence 
in justice and suffice it to say the conditions are rapidly increasing to such an 
extent that a note of alarm has been sounded, not only by members of the 
judicial department, or by members of the legislature and executive depart- 
ments of government, but by the public in general and we are sorry to say the 
situation may be charged to some extent to the failure of lawyers to perform 
the duties and obligations imposed upon them by abusing the privileges 
granted them, and by acts of misconduct, violating their oaths and performing 
acts that are contrary to the standards of their profession and in total disregard 
of their official positions. While we all know the great majority of lawyers 
are men of high moral standing, and exercise the privileges granted them with 
the highest degree of ability, fairness and integrity, but we have the ever- 
present minority element who willfully and knowingly abuse the privileges 
granted them and impose upon the ignorant and helpless and the unfortunate 
bringing reproach upon the entire organization. 

This minority element encourage the opinion of that element of society 
who believe that lawyers and courts cannot be trusted and that injustice pre- 
vails throughout the land. 

The purpose of the State Bar Act is to impose upon the lawyers the duty 
of self government in all matters relating to their profession in the exercise 
of their privileges and rights. It creates a legal body composed of lawyers as 
members; it gives the power and authority for admission to the practice of 
law and in this the state has entrusted the lawyers with a most important 
function of government. It also grants to the lawyers the power and authority 
to disbar and remove from the profession those who violate the sacred privil- 
eges granted them by the state. 

The act provides for a board of governors composed of thirteen members, 
the chairman of which is president of the State Bar of Oklahoma. This board 
has jurisdiction and authority in all matters relating to the administration of 
justice. Every active practising lawyer in the state is a member of the State 
Bar and is required to pay his annual dues of $5.00. This fund is a separate 
fund set aside for the administration of the act. There is no tax, either direct 

or indirect appropriated for this purpose. The Board establishes in each district 
court judicial district an Administrative Committee composed of five mem- 
bers who are empowered to hear and report to the Board of Governors all 
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disciplinary proceedings in their respective districts; to investigate conditions 
and to promote and advance the purposes of the act. The act also authorizes 
the Board of Governors to appoint a Board of Examiners of seven members; 
subject to the confirmation of the Supreme Court, whose duty it is to examine 
all applicants for admission to the Bar. 


The Board, also, subject to the approval of the Supreme Court, adopts 
rules of discipline, professional conduct, disbarment and procedure in con- 
nection therewith. The Board also, subject to the approval of the Supreme 
Court, adopts rules for admission to the Bar, the subjects for examination, the 
grades to be made and proceedings relating thereto. 

No member of the Board of Governors and no member of any Admin- 
istrative Committee receives any compensation for his services except his 
actual and necessary traveling expenses in connection with the performance 
of his duties. The members of the Board of Examiners are, however, paid a 
small fee for the time employed by them in holding examinations. 


When the act was adopted in Oklahoma opposition appeared from three 
classes of lawyers: 

The first was offered by the practitioner who always recognized the duties 
of his obligation and acted in the spirit of the privileges and rights granted 
him. He had had no contact with that element of the profession who abused 
the privileges granted them and sought to benefit by preying upon the un- 
fortunate and helpless. This class took it for granted that all lawyers were 
like himself and he could see no real purpose at first in his being compelled 
to belong to the State Bar. However, this lawyer soon informed himself and 
soon became a strong supporter of the State Bar Act. 

The second class of lawyers to object were what might be termed the 
country lawyer, or small town lawyer. They were removed from the evils 
existing in the larger cities and were unfamiliar with the purposes and reasons 
for the Act. They, like the first class of lawyers, thought that all lawyers were 
ethical and could see no reason that they should be compelled to be a member 
of the organization and had the idea that it was the big city lawyers and 
corporation lawyers that had secured the passage of the Act for some ulterior 
motive or purpose in order that they might benefit over the lawyers in the 
smaller communities. These lawyers soon discovered this was not the case and 
that it was for their protection and they, likewise, are strong supporters of the 
Act. 

The third class of lawyers was the type of lawyer for whom the Act was 
created. They were the members of the profession who caused the profession 
to be viewed with dissatisfaction. They abused their privileges and were 
openly unethical and engaged in questionable practice and were responsible 
for the evil conditions in the profession. This class is still opposed to this Act. 
Many of this class, however, have benefited by this Act and have changed their 
conduct by becoming consistent and ethical and much good has resulted by 
reason of the Bar Act thereby. 

At first there was also some opposition from Justices of the Supreme Court. 
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The Bar Act had the misfortune of coming into being just after several mem. 
bers of the Supreme Court had been under charges of impeachment and they 
seemed to think the Act was a reflection upon them and was an effort to de. 
prive them of some authority or prerogative, but after the provisions of the 
Act were given serious consideration and upon the first case coming before 
the Court wherein the constitutionality of the act was attacked, the Court 
found the Act was constitutional and was really an Act which was to better 
the administration of justice and designed to put the legal profession back to 
the place to which it belongs. 

In Oklahoma, from statehood to 1929, we had the usual voluntary Bar 
Association, composed of a small percentage of the entire membership. This 
Association worked diligently on all matters pertaining to the interests of the 
profession and the Courts. The Supreme Court appointed four examiners who 
examined applicants for admission to the Bar, but examination was not essen- 
tial to admission. Graduates of law schools were admitted without examina. 
tion, members of the Bar in other states were admitted on motion and the 
Supreme Court maintained it had authority to admit without examinaion any 
person whom it thought fit to exercise the rights and privileges of a lawyer. 
Persons were admitted who in no way qualified mentally or morally. There 
was a grievance committee before whom complaints might be made for im- 
proper or bad practice, but this committee had no legal authority or funds 
to work with. 

In the twenty-two years’ time, from 1907 to 1929, twenty-one lawyers 
were disbarred. Since the organization of the State Bar Act in October, 1929, 
up to the present time, January 1, 1933, thirty-eight orders of disbarment have 
been made by the Board of Governors and ten orders of suspension. The Ad- 
ministrative Committees have tried one hundred seventy-three disciplinary 
proceedings and the Board of Governors have exercised original jurisdiction 
in fifty-four cases. The only persons now admitted to practice without exam- 
ination are judges of courts of record in other states and territories, and law- 
yers who have been engaged in actual practice of law in another state for at 
least five years immediately preceding removal to Oklahoma, and these may 
only be admitted on motion with the recommendation of the Board of Exam- 
iners. All other persons must take the examination as provided by the Act. 
Two examinations are held each year, in June and December. 

Much attention has been given by the Administrative agencies as to the 
question of the unauthorized practice which is now being discovered by the 
lawyers throughout the country. The practice of law by corporations and lay 
organizations has been rapidly encroaching upon the legitimate business of 
the lawyers. These corporations and lay organizations are not eligible to 
practice law. 

In the District Court of Garfield County in April, 1932, the State Bar of 
Oklahoma filed an action against the Retail Merchants Association of Enid, 
Oklahoma, and secured an order permanently enjoining the defendant from 
engaging either directly or indirectly in the practice of law. The original pro- 
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ceeding is now pending in the Supreme Court to enjoin an automobile insur- 
ance corporation from practicing law. Other corporations and trust companies 
unlawfully engaged in the practice of law have attempted to negotiate with 
the Committees of the Board of Governors in an effort to work out, if pos- 
sible, some arrangement, but if these corporations and trust companies do not 
voluntarily cease their unlawful practice like proceedings will be filed to en- 
join their activities. 

Through the efforts of the State Bar the trial courts of this state have done 
much to eliminate the evils in connection with the division of fees in probate 
and estate matters, mortgage foreclosures and other litigation. Many of the 
trial courts have refused to allow fees in probate and estate matters and mort- 
gage foreclosures where a corporation or a layman or lay organization was to 
receive any part of the fee, either directly or indirectly. This is resulting in 
much benefit to the legitimate lawyer and practitioner. 

Through the committees of the State Bar we have prepared an Act creat- 
ing a Judicial Council, which Act will be presented to the next legislature. 
An Act attempting to define that certain activities shall constitute the practice 
of law, similar to the Act of the State of Alabama, has been prepared and will 
be submitted to the legislature and we feel confident both Acts will pass. 

The Act has increased the interest in the county and district associations 
and in many districts the associations meet as often as every three months and 
have interesting programs and discussions of the various professional problems. 

The Board of Governors holds regular monthly meetings. Many have been 
held at different times in different cities of the state in order that the lawyers 
might have an opportunity to observe the work of the Board. 

In April, 1930, the Oklahoma State Bar Journal was established by the 
Board of Governors. It is published monthly and reaches every member of the 
State Bar, some four thousand in number. The charge for the Journal is in- 
cluded in the annual dues. The Journal publishes the proceedings of the Board 
of Governors but no publicity of the names is given except such as are filed in 
the Supreme Court in which disbarment is recommended. 

The Journal also publishes the opinions of the rules committees and 
other interesting articles. 

Under the State Bar there is established in each judicial district an Ad- 
ministrative Committee for the purpose of hearing and determining com- 
plaints with the result that complaints are immediately heard and disposed of 
and the client who feels aggrieved may go before these tribunals and submit 
his case. All of these hearings are secret and this is a protection to the legiti- 
mate lawyer against false charges or complaints made and circulated in the 
community. 

After observing the work of the State Bar Act for a little over three years 
it convinces one that the voluntary Bar cannot perform the functions intended 
as members of the judicial machinery and will never entertain the ideals so 
much desired and will not be able to improve the administration of justice 
without such legislation which places the authority in the lawyers to govern 
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themselves in matters pertaining to the duties and obligations of lawyers in 
relation to the courts for the reason that voluntary bar associations do not, 
and cannot have, the legal authority and power necessary to accomplish the 
duties and purposes of the Bench and Bar. 

While the Act is yet young much good has come of it. It is not intended 
as makeshift or temporary legislation to accomplish some special purpose. The 
law must be considered as permanent, constructive legislation, intended to aid 
in the improvement of government, in its prompt and efficient administra 
tion of justice. 

—F. B. H. Spettman, Editor-in-Chief, 
Oklahoma State Bar Journal, 





FROM OTHER STATES 


Epitors oF Bar JouRNAL ORGANIZE 

Of the various periodicals published for 
lawyers, the kind which is properly known 
as a “bar journal” is the most recent and 
in many respects the most striking illustra- 
tion of the growth of professional senti- 
ment. The need for a periodical devoted 
exclusively to professional interests, neither 
a chronicle of court calendars nor a vehicle 
for critical studies of decisions, long existed, 
but bar associations were too feeble to sup- 
ply the need. At this stage in several states 
the university law reviews helped out by 
printing more or less information concern- 
ing bar activities and interests. In several 
instances the law reviews managed to exist 
only because of this practical appeal to state 
bar association members. 

But the bar journal proper, coming into 
the field last, is rapidly making itself felt 
as the most important of all publications 
not serving strictly as professional tools, 
such as the advance sheets of decisions. It 
has in a few years proved to be the strong- 
est ally in securing bar organization by stat- 
ute and an indispensable factor in serving 
the needs of the integrated Bar. In the larg- 
er cities some excellent journals of the new 
type are helping to integrate the profession 
locally. 

With about thirty publications in this 


field, the idea of an association to promote 
common interests was advanced by Mr, 
Frank P. Parker, editor of the Missouri Bar 
Journal, and a meeting was held in Wash- 
ington on October 13 for discussion and 
organization. Mr. Barker was elected chair- 
man by the representatives of a dozen bar 
publications who attended. At the start a 
loose organization appears to be all that is 
needed while means for co-operation be- 
tween the editors are experimented with. 
It appears quite certain that in a few 
years there will be journals of this type pub- 
lished in nearly every state and in most of 
the large cities. The Utah State Bar, for 
instance, undertook such a monthly journal 
as a first step after acquiring statutory or- 
ganization. In Idaho, another thinly popv- 
lated state, the need is felt and aid is being 
given to the state law school organ. These 
journals will become a necessary part of 
every lawyer’s reading, and the informa- 
tion they will disseminate will have a great- 
er influence on professional thought and 
activity than any other single factor. If 
their influence is to be only a part of what 
appears probable, organization among them 
is a most desirable thing. It can assist in a 
variety of ways, not least of which will be 
the encouragement of a new form of pro- 
fessional service and professional honor.— 
Journal of the American Judicature Society. 
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The American Bar Association 
Goes on the Air 


A series of radio addresses by prominent members of the bar will be given 
under the sponsorship of the American Bar Association over the Columbia 
network beginning February 12. The program will be inaugurated by the Bar 
Association President, Mr. Clarence E. Martin of Martinsburg, West Virginia. 
He will be followed by three ex-presidents of the American Bar Association, 
the dean of the Harvard Law School, the president of the American Law In- 
stitute, the most recent recipient of the American Bar Association medal, the 
chairman of the Association’s section on legal education, and a number of 
other prominent law school men and practicing lawyers. This will be the 
most notable collection of representatives of the legal profession ever to appear 
on a broadcasting program, and it is certain to attract nationwide attention. 

The purpose of the series, which will be given under the title “The Lawver 
and the Public”, will be to inform the individual who has little or no contact 
with lawyers, as a group, concerning what they are trying to do to improve 
the functioning of law in society and to render better service to the public. 
It will seek the co-operation of the layman in putting through measures de- 
signed to make the administration of justice more speedy, more certain and 
more easily available to the average citizen. It will emphasize the necessity of 
high standards for admission to the Bar, of efficient Bar examination systems 
and of adequate machinery for discipline and disbarment. The success at- 
tained by the incorporated Bar and the growth of the judicial council move- 
ment will be discussed, as well as the necessity for improvement in present 
methods of choosing judicial officers. The addresses will be made under the 
auspices of the National Advisory Council on Radio in Education. 

The American Bar Association program has been arranged by its Council 
on Legal Education and Admissions to the Bar, the chairman of which, Mr. 
John Kirkland Clark, who is also president of the New York State Board of 
Law Examiners, will be in charge of a question-and-answer period of approxi- 
mately ten minutes following most of the addresses. Questions concerning any 
of the subjects discussed will be invited, and it is probable that the addresses 
will be reprinted by the University of Chicago Press and available for distribu- 
tion at a small cost. These discussions, both because of the speakers who will 
give them and because of their subjects, will be of particular interest to mem- 
bers of the Bar. 

Some additional names may be added, but the program will be substan- 
tially as follows: 

February 12—Clarence E. Martin, President of the American Bar Associa- 
tion, “The American Bar, Its Past Leaders and Its Present Aims and Ideals.” 
February 19—Roscoe Pound, Dean of the Harvard Law School, “Training for 
the Bar”. February 26—James Grafton Rogers, Assistant Secretary of State, 
“A Young Man in Search of a Profession Interviews Mr. Rogers on the Sub- 
ject, ‘Shall I Become a Lawyer?’” March 12—John Kirkland Clark, Chair- 
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man, Section of Legal Education of the American Bar Association, “The Law. 
yer’s Education”. March 1g—John H. Wigmore, Dean Emeritus, Northwestern 
University Law School, “Should the Public Distrust a Lawyer?” March 26~ 
Silas Strawn, Former President of the American Bar Association and of the 
United States Chamber of Commerce, “The Lawyer and Business”. April 2— 
Guy A. Thompson, Former President of the American Bar Association, “What 
Is the Bar Doing to Improve the Administration of Justice?” April g—Henry 
W. Toll, Managing Director, American Legislator’s Association, and Edson R. 
Sunderland of the University of Michigan, “Reforming the Law Through 
Legislation”. April 16—Philip J. Wickser, Secretary, New York Board of Law 
Examiners, Hon. Theodore Francis Green, Governor of Rhode Island, and 
Robert T. McCracken, Chairman of the Philadelphia County Board of Law 
Examiners, “Sifting Candidates for a Lawyer’s License”. April 23—Newton D, 
Baker, President of the American Judicature Society, “When Lawyers Speak 
with One Voice”. April 30—Professor Karl Llewellyn of the Columbia Uni- 
versity Law School, Professor Walter Wheeler Cook of the Institute of Law 
of John Hopkins University, and Mr. Jerome Frank, Lecturer at the Yale Law 
School, “How the Law Functions in Society”. May 7—George W. Wicker- 
sham, President, The American Law Institute, “Restating the Law”. May 14— 
Professor Felix Frankfurter of the Harvard Law School and Judge Learned 
Hand of the United States Circuit Court of Appeals, “How Far Is a Judge 
Free in Rendering a Decision?” And on May 21—John W. Davis, Former 
Solicitor General of the United States, Former Ambassador to Great Britain 
and Former President of the American Bar Association, “Selecting Judges”. 

It is hoped that the lawyers of Kansas will give as wide publicity as pos- 
sible to this series of addresses, for it is hoped that the laymen will be able not 
only to listen to speakers of particular interest but that from these addresses 
they will gain a better understanding of the lawyer, his problems and what is 
being done to improve the administration of justice. 

The hour of these addresses is particularly favorable, since they occur 
every Sunday evening from five to five-thirty, Central Standard Time, and 
since in this state this program is being transmitted over both KFH at Wich- 
ita and WIBW at Topeka, there is no reason why they should not be readily 
available to everyone in the state. 





Estates TAIL IN Kansas 


Estates Tail in Kansas 


Lord Coke, in the seventeenth century, declared that the law was not 
the natural reason of man, and that men could not, out of their common 
reason, make such laws as the laws of England were. 

However, industry always, and intelligence has usually been on the law’s 
side. 

Not long ago a question was presented to me at Great Bend regarding 
the construction of a will. The will contained words of limitation and also 
words of purchase. If the will created an estate tail, it could be converted into 
an estate in fee simple by a conveyance of the property; but if a life estate only 
was created, a life interest in the property could only be conveyed by a deed: 
hence this paper. 

I am not going to review the history of estates tail, except to state that the 
statute de donis (13 Edw. 1 Cl. June 28, 1285) converted what before had been 
a fee simple estate into an estate in fee tail. This restraint upon the power of 
alienation fettered inheritances and created perpetuities, which were con- 
demned by Bacon and Coke and other writers. The landed aristocracy op- 
posed all attempts to facilitate sales of land, but the growing spirit of com- 
merce and industry, foiled by the legislature, found expression in a species of 
judicial legislation, by which the fiction of a common recovery was allowed 
to cut off the entail. 

In this connection it may be noted that the rule in Shelley’s case, except 
as applied to wills, is a part of the common law of this state, and therefore a 
deed to a named grantee for life, with a provision that at his death the title 
shall vest in his heirs, enables him to make an effective conveyance of the fee. 
Kirby vs. Broaddus, 94 Kan. 48, 94 Kan. 67. 

You all understand the rule in Shelley’s case, but I shall refer to it briefly, 
as it has been referred to in several decisions relative to estates tail in Kansas; 
namely: 

It is a rule of law, where an ancestor by any gift or conveyance, takes an 
estate in freehold, and in the same gift or conveyance an estate is limited 
mediately or immediately to his heirs in fee or in tail, that always in such 
case the heirs are words of limitation of the estate and not words of purchase. 

Land is acquired in two ways: by descent and purchase. Where one de- 
rives title through a deed or a will, he is a purchaser. Where it comes to him 
by virtue of his kinship or relation to an ancestor, he takes by descent. But if 
by a will an estate is given which is the same quality and quantity as that 
which would go by descent, it is an estate by descent. 

The effect of the rule in Shelley’s case was to cut off what would seem 
to be intended as a remainder limited to the heirs of the grantee, and to make 
the estate an absolute fee in the grantee. This rule has been generally adopted 
in this country as part of the common law. 

In other words, where a conveyance is made to one for life with a provi- 
sion that at his death the title shall pass to his “heirs”, the grantor is conclusive- 
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ly presumed to intend that upon the death of the grantee named the title shal] 
pass not only in accordance with, but by virtue of, the law of descents; and 
having chosen to vest an inheritable estate in such grantee, the grantor can- 


not, by describing it as one for life only, effectively forbid the grantee’s aliena- 
tion of the fee. 


R.S. 22-256 provides that where lands, tenements or hereditaments are 
given by will to any person for life, and after his death to his heirs in fee, or 
by words to that effect, the conveyance shall be construed to vest an estate for 
life only in such part taken, and a remainder in fee simple in his heirs. 


An estate in fee simple is an estate granted to a person and his heirs in 
general. 


An estate for life is one so created as to continue during the life of some 
specified person. 


An estate in fee tail is an estate granted to a person and certain particular 
heirs. 

The conveyance of an estate in fee simple is usually couched in the fol- 
lowing words: “To have and to hold to himself and his heirs forever.” 

An estate tail, “to himself and the heirs of his body forever.” 

A life estate, to my granddaughter Blanche for life, and after her death 
to her children. 126 Kan. 610. 

In the case of Gardner vs. Anderson, 114 Kan. 778, 116 Kan. 431, the 
Supreme Court defined an estate tail or fee tail as a freehold estate in which 
there is a fixed line of inheritable succession limited to the issue of the body 
of the grantee or devisee, and in which the regular and general succession of 
statutory heirs is cut off. 

21 C.J. 931 sec. 43 defines estates tail as estates of inheritance which, in- 
stead of descending to heirs generally, go to the heirs of the donee’s body, 
which means his lawful issue, his children, and through them to his grand- 
children in a direct line, so long as his posterity endures in a regular order and 
course of descent, and upon the extinction of such issue the estate determines. 

10 R.CL. p. 656 sec. 10 states an estate tail is where lands and tenements 
are given to one and the heirs of his body begotten. 

To create an estate tail, there must be three elements: first, the particular 
estate; second, words equivalent to heirs; and third, words of procreation. In 
this connection, it is well to remember that the rule in Shelley’s case still pre- 
vails in Kansas in the interpretation of deeds (94 Kan. 48), but has been ab- 
rogated by statute so far as wills are concerned. 41 Kan. 424-435, 79 Kan. 457- 
462, 108 Kan. 397-402, 114 Kan. 141-782. 

The first case having to do with estates tail in Kansas was decided Febru- 
ary 8, 1913, in the case of Ewing vs. Nesbitt, 88 Kan. 708, the opinion being 
written by Mr. Justice Burch, who in his usual scholarly manner discussed 
the facts thoroughly, gave a history of estates tail, and decided that estates 
tail exist in this state, and that what was accomplished by the fictitious pro- 
ceeding under the common law was merely that of a deed of record and 
that the same may now be accomplished by an ordinary conveyance. In other 
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words, the estate tail may be converted into an estate in fee simple by convey- 
ing the property by an ordinary deed made by the tenant in tail. 88 Kan. 729. 
The will in the case of Ewing vs. Nesbitt reads as follows: 


“I will and bequeath to my daughter, Mary A. Nesbitt, nee Ewing, 
and to the heirs of her body, (Land, describing it).” 


In the case of Wiggins vs. Powell, 96 Kan. 478, the land was conveyed to 
“Clarinda E. Smith and to the children either now or hereafter begotten of 
Josiah Smith and said Clarinda E. Smith;” and Chief Justice Johnston in de- 
ciding the case states that under the rule announced in Ewing vs. Nesbitt this 
language created an estate tail which could be barred by a deed. 


In this connection, it is well to remember that there cannot be an estate 
tail in a chattel interest; that is, the same language that would create an estate 
tail as to freeholds gives an absolute title when referring to chattels. (Browne’s 
Kent’s Commentaries 330.); also, that an estate tail can be created either by 
a will or by a conveyance. Gardner vs. Anderson, 114 Kan. 436. 


As the word “heirs” is necessary to create a fee, so the word “body” or 
some other word of procreation is necessary to make it a fee tail and ascertain 
to what heirs in particular the fee is limited. If either the words of inheritance 
or words of procreation be omitted, and others inserted, this will not make an 
estate tail. If the grant be to a man and the issue of his body, to a man and 
his seed, to a man and his children or offspring: all these are only estates for 
life, there wanting the words of inheritance, “his heirs;” so, on the other hand, 
a gift to a man, and his heirs male or female, is an estate in fee simple, and 
not in fee tail: for there are no words to ascertain the body out of which they 
shall issue. In last wills and testaments, where greater indulgence is allowed, 
an estate tail may be created by a devise to a man and his seed, or to a man 
and his heirs male; or by other irregular modes of expression. Cooley’s Black- 
stone, Book 2, p. 114. 


The authorities agree that an estate tail can only be created by words of 
limitation, and cannot be created by words of purchase; words of limitation 
such as “heirs of the body”, “issue”, “children born of the body”, “children of 
his own blood born in lawful wedlock”, “bodily heirs”, and so forth. Tiffany 
on Real Property, 2nd ed., pp. 60-62, also p. 535; 196 Kales on Future Inter- 
ests, 2nd. ed.; 11 C.J. 653; 17 R.C.L. 622; Page on Wills, par. 964-7; 12 L.R.A. 
N.S. 283; 28 R.C.L. p. 250 par. 220; 10 R.C.L. pp. 658-9 par. 14. 

The case of Gardner vs. Anderson had the attention of the Supreme Court 
twice, 114 Kan. 778 and 116 Kan. 431. Part of the wording of the will in that 
case is as follows: 


“I hereby give and bequeath to my daughter (naming her) the re- 
mainder of my property, both real and personal, for the length of her 
lifetime, my direct intention being that she shall have the income only 
from said property. 

“Should my daughter (naming her) marry and have issue, then at 


her death my property shall descend to them equally, share and share 
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alike. In the event of no issue, then at her death all of my property shall 
revert to the Gardner estate.” 

The case of Allen vs. Pedder, 119 Kan. 773, was before the Supreme Court 
shortly afterward. In that case the will provided in part as follows: 

“I give, devise and bequeath to my adopted son, Joseph Pedder, the 
following-described real estate, to-wit: (description), to be used by my 
said adopted son, Joseph Pedder, for and during his natural life, and after 
his death I give, devise and bequeath said real estate to his children of his 
own blood born in lawful wedlock. 

“Should my adopted son, Joseph Pedder, die without children of his 
own blood born in lawful wedlock, then I give and devise said real estate 
to my great nephew (naming him).” 

The Gardner case and the Pedder case were hotly contested, and the word- 
ing in each of these wills was held to create an estate tail. In the Pedder case 
Mr. Justice Burch wrote a concurring opinion, in which he reviews the Gard- 
ner cases and gives as his opinion they were correctly decided. 

In the case of Davis vs. Davis, 121 Kan. 312, the Court held again that a 
devise of land to a person for life, and providing that upon the death of such 
person, the fee title shall vest and become the property of the children born 
of the body of such person, constitutes an estate tail which the tenant in tail 
may transform into an estate in fee simple by a conveyance. 

In the case of Woodley vs. Howse, 133 Kan. 639, the will read: 

“. . . and requests that said farm shall fall to and be owned by any 
child or children born to my said daughter in lawful wedlock and their 
descendants.” 

The Supreme Court again reviewed all the authorities and held that this 
wording created an estate tail, and that language which would ordinarily 
create a life estate, followed by characteristic words of procreation, may create 
an estate tail, and that the words “any child or children born to my said 
daughter in lawful wedlock and their descendants” were words of limitation 
and not words of purchase, and that the word “children” while peculiarly a 
word of purchase may sometimes be a word of limitation; and in this case it 
was a word of limitation, as the child or children must be born to the daughter 
and this distinguishes them from adopted children and is equivalent to “is- 
sue”, “children of the blood”, or “children of the body”; and that the will 
provided for an indefinite failure of issue. 

In the case of Houck vs. Merritt, 131 Kan. 151, the will provided: 

“I give and devise unto my beloved daughter, Mary E. Houck (the 
land in question is described), to her own use during her natural life, and 
at her death to her children, the issue of her body, in fee simple forever.” 
The Court held that the provision of the will created an estate tail and 

that a general warranty deed from Mary E. Houck conveyed full title to the 
property. 

In the case of Bank vs. Howlett, 126 Kan. 610, the will read, in part: 
“To my granddaughter, Blanch, I give and bequeath the (land, de- 
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scribing it), and after her death to her children; if there be no living 

children at the time of her death, then I give and bequeath the same to 

my son Fred.” 

The Court held in substance that the word “children” standing alone was 
a word of purchase and not of limitation; that the word “children” could in- 
clude adopted children, and that the children took as purchasers under the 
will; hence, a life estate was created. 

In the case of Walker vs. Row, 132 Kan. 564, the will read: 

“I give, devise, and bequeath to my granddaughter, Mamie King, the 

(land, describing it), to have and to hold the same, for and during her 

natural life, to have all of the use and profits thereof, and at her death to 

be equally divided between her children.” 

It was held that Mamie King did not own the fee; she was only a life 
tenant and not a tenant in tail. 

Analyzing the decisions of the Supreme Court, if the words used are 
words of limitation, in which an inheritable succession is limited to the issue 
of the body, then an estate tail is created; but if the words descriptive are words 
of purchase, not of limitation, then a life estate in the first taker with the re- 
mainder in the second taker is created. The word “children”, without any 
qualifying adjective, is presumed to be a word of purchase. 11 C.J. 753, 17 
R.C.L. 622, Page on Wills, par. 964-7, or any other standard work on wills or 
real property. A devise to a person and her children creates a life estate in the 
first person, with the remainder in the children; but a devise to a person and 
the children born of her body creates an estate tail, and she can convert her 
estate into an estate in fee simple by a conveyance of the property. 

Probably the best statement of the law in this connection is in 28 R.C.L. 
p. 250 par. 220. 

“Children” is a technical word, primarily one of purchase, not of limita- 
tion, and imports only immediate descendants. When this term is used the 
rule in Shelley’s case has no application, and where there is nothing in the will 
to show a contrary purpose, the rule is to hold an estate devised to a man and 
his children, or to a woman and her children, as a life estate with the first 
taker and the remainder to the children. 

Likewise, what is probably the best statement of the rule with regard to 
the failure of children and devise over is found in R.C.L. vol. 10 p. 6589, par. 14. 

The words “lawful issue”, “heirs of the body”, “issue of the body”, as 
words of limitation necessarily designate the heirs intended to inherit and 
convert the fee simple into a fee tail, for the grantee could not have issue, or 
lawful issue, but of the body; but in wills, the correct and technical words 
of inheritance and procreation have never been considered essential. Any 
expression denoting an intention to give the devisee an estate of inheritance 
descendable to his or some other of his lineal but not collateral heirs, has al- 
ways been regarded a sufficient devise of a fee tail. 

An estate tail is also created by implication, by a conveyance or devise in 
fee to some particular person with a limitation over in the event of the death 
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of the person named without issue, or upon an indefinite failure of issue, Ip 
other words, whenever it appears in the instrument creating the estate that jt 
was intended that the issue of the first taker should take by inheritance in , 
direct line and in regular order and course of descent so long as his Posterity 
should endure, and an estate in fee or in tail is given in remainder, upon ap 
indefinite failure of issue, then the estate first created shall be construed an 
estate tail. 

Summing up the decisions of the Supreme Court, it is noted that when 
words are used by the testator which create an estate tail, then an estate tail 
is created by a positive rule of law. Gardner vs. Anderson, 114 Kan. 778, 116 
Kan. 431. 

The rule in Shelley’s case has no bearing on the question. 114 Kan. 778, at 
page 782; 116 Kan. 431, at page 437. 

The fact that a prior life estate was given to the first taker does not affect 
the estate tail. Davis vs. Davis, 121 Kan. 312. 

An estate tail can be created by a will or by a conveyance. Gardner us, 
Anderson, 116 Kan. at page 436. 

An estate tail may be barred by a deed. Ewing vs. Nesbitt, 88 Kan. 708; 
Davis vs. Davis, 121 Kan. 312; Woodley vs. Howse, 133 Kan. 639. 

An estate tail may be barred by a quit-claim deed. Wright vs. Jenks, 124 
Kan. 604. 

Issue can be barred by a conveyance by the tenant in tail and by a re. 
purchase. Davis vs. Davis, 121 Kan. 312, at page 315. 

If a tenant in tail becomes bankrupt, a sale of the property under the 
order of the referee in bankruptcy would pass title. Somers vs. O’Brien, 129 
Kan. 24, at page 29. 

The words “children of the blood” are equivalent to the words “issue of 
the body”. Lisman vs. Marks, 126 Kan. 344, at page 346. 

Entailment may be severed by conveyance, although life tenant in posses- 
sion does not join. Wright vs. Jenks, 124 Kan. 604. 

A tenant in tail has a right to lease the entailed property for gas and oil 
development for any term within his or her own tenure. Davis vs. Davis, 121 
Kan. 313. 

The words “heirs in fee” as used in R.S. 22-256 are not the equivalent of 
the word “issue”. Gardner vs. Anderson, 116 Kan. 431. 

An estate tail in personal property operates as an outright grant to the 
first taker. Gardner vs. Anderson, 114 Kan. 784. 

As held in Ewing vs. Nesbitt, it was stated that an entailed estate in Kan- 
sas could be barred by an ordinary deed; and while the Supreme Court has 
not decided the question, there is no question in my mind but what a mortgage 
conveyance would have the same effect if the mortgage was not paid, as the 
tenant in tail would have a right to mortgage the estate. The mortgage would 
not bar the entail, as the whole estate would not be conveyed, and if the mort- 
gage debt was paid the old estate would be revived; but if not, a sale of the 
property under a judgment of foreclosure and a failure to redeem would pass 
the entire remaining interest and bar the entail. 21 C.J. 936. 
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In the case of Somers vs. O’Brien, 129 Kan. p. 24, Mr. Justice Dawson, on 

ge 30, states that the Court would not say that a mortgage of an estate tail 

would be equivalent to a conveyance so as to cut off the entailment, since a 

mortgage on real estate is not a conveyance under the Kansas law. This is an 

open question, but in my judgment the sheriff's deed to the property would 
bar the entail. 

Referring to the effects of estates tail, Blackstone says children grew dis- 
obedient when they knew they could not be set aside; farmers were ousted of 
their leases made by tenants in tail; creditors were defrauded of their debts; 
innumerable latent entails were produced to deprive purchasers of the lands 
they had fairly bought. 

In Browne’s Kent’s Commentaries, page 666, it is said that entails are 
unfavorable to agricultural improvement and that such a policy has no appli- 
cation to republics, where wealth does not form a permanent distinction and 
in which every individual of every family has equal rights and is equally in- 
vited to depend on his merit and exertion. 

Trust settlements in Rome were analogous to estates tail; and Justinian 
intimates that these entail settlements could not be carried beyond the limit 
of four generations. 


—Ray H. Beats, Judge 20th Judicial District. 
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Recent Work of Judicial Councils 


A conviction that the administration of justice should be certain, speed 
and at a cost that is reasonable led to the Judicial Council movement. The firy 
definite form given to the movement was by statute in Ohio in 1923 and x 
almost the same time in Oregon. Of a score of states contributing in the evoly. 
tionary process, a few have developed a council by action of bar associations 
or by the changing of an initial investigation or commission into a more per. 
manent structure; and all the rest have been created by statute. In California, 
the enthusiasm of the voters swept them on to making the Judicial Council 
as well as the corporate state bar a fixture by referendum. 

Details of the work so far done by judicial councils have been related in 
many law magazines. The Journal of the American Judicature Society has 
taken up one after another all printed reports and other literature of the sey. 
eral councils. Other law magazines have taken up phases of the movement, or 
have detailed historically the progress of one or several councils. 

All councils have been founded with a purpose to advance efficiency in 
courts as a whole. Several lines of approach to the problem have been dis- 
closed in the decade of effort. The work so far divides itself readily into four 
kinds, though a few others may be found. These are: fact-finding, legislative, 
rule-making, and research. These are not utterly separated, but are prominent 
features of the councils’ labors. 

In harmony with the American passion to “make a law” when anything 
is believed to be imperfect in its working, every council whether statutory or 
voluntary, has given much attention to formulating legislative remedies for 
admitted or assumed ills, and to drafting bills for enactment. More or less 
activity has been shown in seeking to get such bills through the legislatures. 

Each council has made some effort to collect a body of reliable facts as 
to the administration of justice. Massachusetts, California and Kansas have 
been perhaps the most thorough in assembling data of value at every turn, and 
as far as possible, and for every question that may arise as to judicial efficiency. 
As a result it may be confidently said that today every thoughtful inquirer has 
a firm foundation of fact that ten years ago was beyond the reach of the com- 
bined knowledge of the entire legal profession or any other group in the 
United States. For the first time students and critics are able to talk, not simply 
in the language of hypothesis or conjecture, but in deductions from multitudes 
of indisputable items, for the first time in history, assembled for consideration. 

The third kind of work of judicial councils is rule-making. In states 
where the highest court holds that matters of procedure are judicial rather than 
legislative, and also in states where the law-making body either concedes such 
power to lie primarily with the judiciary, or grants in terms more or less of 
freedom in procedural matters to the courts, the judicial councils have given 
much thought to recommendations to the courts. Rules have been formulated 
as to procedure, and have been put into effect by the supreme courts. Add to 
this a few instances wherein the judicial councils are expressly vested with 
rule-making power. 
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The fourth large development of activity has been in research. This is 
evidently a growing field of operation though so far perhaps least of the four 
in immediate visible results. Several councils have prosecuted special inquiries. 
The most noteworthy so far have been the monographs of the Michigan coun- 
cil on condemnation, and discovery respectively. 

However, all councils tend to work concurrently on fact-finding and law- 
making, and several more add rule-making. 

The increase of judicial councils in numbers made most of them eager to 
learn what their fellow organizations were actually doing or planning to do. 
Out of this grew the National Conference of Judicial Councils. A preliminary 
gathering of representatives of several state councils at Washington, D.C., in 
May, 1930, at the time of meeting of the American Law Institute, prepared 
the way for a joint meeting with the Judicial Section of the American Bar 
Association at the regular annual meeting in 1930. Again in 1931 and once 
more in 1932, joint meetings of the National Conference with the Judicial 
Section were held. The effect of the several national meetings has been an ap- 
preciation of the substantial identity of problems in all states and an inter- 
change of experiences in attacking such problems. These national meetings 
have also done much toward standardization of fact-finding. In part they have 
affected favorably the official federal issue of Uniform Crimes Reports, with 
a decided trend toward uniform schedules of inquiry or investigation. These 
are the common denominator that makes possible intelligent comparison of 
courts and their administration whether within a state or one state with 
another. 

In no state has the legislature immediately accepted and adopted with 
alacrity all or even most of the bills recommended by judicial councils for 
enactment. Some legislatures have adopted but very few. But the leavening 
influence of the councils has wrought a marked change in the attitude and 
thinking of the bar, and still more perhaps of the bench. Steadily it has been 
borne in upon the minds of legislators that here is a body of technical experts, 
special students in the field of procedure. In one state after another, with 
Massachusetts outstanding in this, the legislatures have referred abstruse mat- 
ters as to courts and procedure, to their judicial councils, with requests for 
thorough inquiry and report. These reports have been accorded the highest 
respect. This work by councils has relieved legislatures of work for which 
they are not fitted. 

The reports of councils for 1932 are in course of publication and distribu- 
tion in the several states. So far they show no wide variation from those of 
former years. The body of data in all states grows steadily larger with the con- 
sequent reduction of the margin of error by reason of reliance on the collec- 
tions of facts, the tables of statistics, etc. There is the struggle to repress those 
who wish the councils to attempt changes of statute in many matters besides 
court procedure and those intimately connected with the administration of 
justice. 

In Kansas the Judicial Council has given the state its most thorough and 
long-continued study of our court system and the many classes of courts. A 
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few recommended bills have been passed, and others that are supported have 
won strong approval of bar, bench and others who have examined the mea. 
sures. Motions days, adopted on suggestion of the Council, have given eve 
county in the state a regularity of court action, and a dispatch of business, that 
would have been looked on as little short of miraculous a dozen years ago. 

The history of eleven rules that have been promulgated by the supreme 
court demonstrates the speed with which changes of procedure may be made, 
and the ease with which slight errors may be corrected after change. The con- 
trast with procedure cast by lawmakers, very largely wholly unfamiliar with 
such technical matters, is marked. So far Kansas has done little through its 
Judicial Council in the way of research. However, the intensive inquiries into 
a judiciary article for the constitution, the matter of probate law and procedure, 
and condemnation deserve the name of legal research. 

The legislature of 1933 in Kansas finds itself supplied with facts about 
the district courts of Kansas from 1927 to 1932, such as no former legislature 
had or could have obtained readily. The data so at hand are invaluable in the 
consideration of nearly every question that can arise in relation to legislation 
concerning courts or their officials, or work. 

—J. C. RuppenrHa.. 
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Reminiscences” 


After Senator Davis’ last word this morning on the supreme court, you 
may expect some retaliation. But not so on an occasion like this. During the 
whole year, except on Bar Association occasions, we of the Supreme Court have 
the last word. You have heard the story about domestic relations, about who 
has the last word in the family circle. That was being discussed at one time 
among friendly men, most of them admitting that another member of the 
household had the last word in their households. One said, “That is not the 
case in my household, never has been. I always have the last word.” “Well, 
that’s strange,” said another.” “Yes, I always have the last word,” he said: 
“Yes, ma’am, I will.’” 

Before I reach the subject which was assigned to me, I must add to the 
extended welcome, the words which were so pleasantly given to us here this 
morning, by saying that that has always been the attitude of this wonderful 
city. They always extend the most cordial and hearty welcome to all their 
visitors in conventions. 

The first time I ever stopped off in Dodge City was to attend a political 
convention. There was a reception committee at the depot. When we got off 
the train, they took us up to the hotel, and I think it was the old Dodge House 
on the front street here, and we registered. “As soon as you are registered,” 
they said, “come with us,” and we went with them. We went with them to the 
stairway and we went downstairs. The chairman of the committee said, “Now 
the first man put his hand on my shoulder, and each of you put your hand on 
the shoulder of the one next to you, and follow me,” and we followed. We 
followed him around through the dark cellars. You couldn’t see a thing. It 
seemed to me we went through about three cellars, quite a little distance. Then 
we came to an open place, lighted up, and they were entertaining the people 
in the fashion of that day, and I can testify that they had very good lemonade. 
After we had had our luncheon, this entertainment committee met us again 
and wanted to show us the town. They didn’t take us in cars to see the town, 
but they walked us over the town. Finally, they wanted to show us a peculiar 
barn, and we went with them to that barn, and we went in the door of the barn 
and there we had more lemonade. So Dodge City has always been very cordial 
in welcoming conventions. 

I hardly know just how to begin. I am down on the list here as ’86. I didn’t 
understand the meaning of it until I went to register this morning. It means 
the year of admission, and that is correct as to my admission to the Bar. But 
I was not in this country until February, ’87, and I stopped four months at 
Anthony, where I knew Mr. Jones and used to loaf in his busy office when I 
had plenty of time to loaf. It took me just four months to find out what Mr. 
Osmond found out about his Nebraska railroads; it took me four months to 
find out that the people of Anthony could get along without me. So I went 
on to Raymond, Kansas, and settled in northwestern Grant county. In these 


* An address given at the Seventeenth Semi-Annual Meeting of the Southwestern Kansas Bar Association, 
at Dodge City, December 28, 1932. 
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days of depression, it might be proper to tell a minimum earning of a man ip 
our profession, and I want to tell you what my actual earnings and collections 
were for the first twelve months of my practice in Kansas. They were exactly 
ten dollars! If anybody in the crowd can beat that as a lower minimum, | 
would like to see his hand. That was my income for the first twelve months. 
I did two things, however, when I was not busy “practicing”. I handled jp. 
surance and real estate, if there was any real estate to be sold; and I even taught 
music, something which I had never studied, and I have no doubt today when 
you are listening on your radios to some of these noted singers that they could 
be traced back to some of those students of mine of °87. 

We weren’t very busy at first in our office. My first case was tried down in 
Stevens County. Grant County was attached to Stevens County for judicial 
purposes at that time. That was before Grant County was organized. So a mer. 
chant at the place where I stopped had a bill against a man, and so we sued 
him down in Stevens County, at Hugoton. Came the proper day for the trial, 
and we went down, forty miles, to the justice’s office, and we tried the case, 
My merchant had his bill, his items, to show everything he had sold to this 
party who refused to pay. But the party went on the witness stand and had 
other witnesses that he had never been in the store and never bought a thing. 
He won the case. 

Occasionally, I got some cases, generally the wrong side of them, as the 
jury or as the court thought, and I lost them right along. I boarded at the hotel, 
and about fifteen cowboys were there. One afternoon they all knew that I had 
a case at justice court. That night one of the cowboys said, “Hutch, how did 
you come out in this case?” I said, “The other fellow won.” He said, “It seems 
to me that you are losing about every damn case you get.” That wouldn’t have 
hurt at all if it hadn’t been true; but it did hurt, then. 

One of the first things that I learned after I got to Grant County was the 
wonderful discovery of a lawyer of this town, Mike Sutton. Mike and Judge 
Abbot had the practice before the justice of the peace in the west until shortly 
before that time, when the influx of people filled up the southwest country, 
about a year and a half before I came. In other words, I was about that much 
behind the crowd. But Mike and Judge Abbot had a practice in justice court, 
mostly along the river west, and each had his favorite justice; and, of course, 
the plaintiff always won. But after serious losses like that by Mike in the Ab- 
bot cases, Mike began to think seriously on the proposition. Abbot had a jus 
tice at Garden City, and Mike had a justice at Hartland. Abbot would gain 
every case he would bring himself before the justice at Garden City, and Mike 
studied and studied and studied. Eventually, Mike discovered that section of 
the statute which compelled a change of venue from one justice to another; 
and he changed the venue of the Garden City justice down to the Hartland 
justice; and the defendant always won. And Abbot did the same. That was 
talked of by your attorneys down in Grant County as a wonderful discovery 
and a way to beat the plaintiff by changing the venue. 

In one of my cases in which I lost in Grant County, I had a resourceful 
client. The attorney on the other side was a very aggressive man, and he said 
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he was going to enforce it by that statute of imprisonment for debt, and he 
fixed himself so that he could do it. My client had some relative from whom 
he could get the money in the last resort, and I plead with him to get it or he 

would have to go to jail. “Well,” he says, “Do I have to go to jail?” I says, 

“Well, it looks like it, if they comply with that statute.” He says, “Read it to 

me.” So I read the statute. We had only the statute and the digest; we didn’t 

have any reports. After I read the statute to him, he says, “Well, they have got 

to put up the costs, and you have got to send me up to the railroad. There’s 

no jail down here. You have got to send me to Garden City or Syracuse.” 

I says, “Yes, they have got to put up the costs.” So I answered, “We are ready 

to go to jail and you have got to put up the costs.” They never put them up. 

We had a wonderful man down in southwest Kansas who practiced in 
Stevens County, old Sam Wood. You have all heard of him. If any young man 
wants a tryout, he ought to have a tryout with a man like Sam Wood. I had 
my experiences with him. I want to tell you a few of them. I had one, one time. 
I forget the nature of the case—that was lost in the shuffle—but the procedure 
is all I remember. We didn’t have a court house. We tried the case in an old, 
abandoned store room that had been used for a hardware store. The shelving 
was still around the building, and they had left some hardware things on the 
shelving. Among the things that were left there was a carpenter’s mallet. Well, 
I was objecting to some of the questions that old Sam asked, and Sam got mad 
about it. Eventually, Sam went over to the shelf and grabbed that mallet and 
he came to me and he said, “The next damn objection you make, I'll break 
your head open.” And he stood there. And I didn’t make another objection. 
He had the mallet in his hand. I confess I didn’t know what to do next, but 
I asked the justice to give us a five-minute recess. I thought maybe I could 
think of what to do next on my side of the proposition. So everybody went out. 
Sam laid the mallet down on the table. It was a hot summer day. My client 
went out first onto the porch, and after awhile Sam came out, and as Sam 
came out my client met him and downed him on the porch and was using 
his fists on Sam’s head. The jury was out there and they watched it deliberately 
until they thought he had applied enough, and then they pulled my client off. 
The five minutes were about up and we went back in to work, and there was 
no more hindrance to objections. Without my client, I wouldn’t have succeeded 
that time. 

There was one case that was, I think, a pretty close call to me. Two parties 
got into a quarrel out in the street right in front of my office. I saw it. They 
were pretty badly mixed up. Each of the parties came to me. That was right 
after I was elected county attorney. They came to me for a warrant, each for 
the other. I made out the complaint and the justice issued the warrant. One 
of them had a whole lot of friends in town, and the other didn’t have very 
many. The one with a lot of friends had some of his friends come to me right 
after both arrests were made, and they said that this fellow ought not to be 
tried and the other fellow was the guilty one and he ought to be tried. But not 
this one, A. “No,” I said, “Complaints are filed against each and both of them 
are before the justice of the peace.” I refused to dismiss them. That night 
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about ten o'clock, about twelve prominent citizens that had visited some other 
resort before they came to my place, very evidently, came not only with their 
own stimulated energies but with their firearms, too, and demanded that | 
dismiss this case against A. I tried to make all reasonable excuses that I could: 
that wouldn’t be right, and it wouldn’t be best, and to try the matter out and 
if he was not guilty the jury would say so. But they said that wouldn’t do, 
“We are not going to stand for it.” As a last resort, I said, “Why, it would be 
foolish for me to go up to the justice’s court and ask for a dismissal. Why, the 
court wouldn’t do it. The court wouldn’t do it at all, if I asked for it, under 
these circumstances.” They said, “Don’t let that bother you. He’s up there al- 
ready and ready to dismiss it.” And he was. But I didn’t go up. 

One other case I had when I was county attorney, a horse-thief case. Old 
Colonel Wood was the defendant. We made a pretty good case against the 
defendant, but old Sam was equal to any emergency, nearly, and toward the 
last of the case he asked to be sworn himself. He was sworn; took the witness 
stand; asked himself questions; and he brought in the testimony that this 
defendant had consulted him the day before this horse was taken about taking 
it and he had advised him to go and take it that night. Therefore, he asked 
the court to instruct the jury that the defendant was acting upon the advice 
of counsel, and that, acting upon advice of counsel, he could not be convicted. 
The court didn’t so instruct. The case went to the jury and I got a conviction 
and sent the man to the penitentiary. As a result of that sworn testimony by 
Sam, after the jury brought in a verdict of guilty, I filed an information against 
old Sam as accessory. I had him arrested. Sam was very influential down 
where he used to live. He went down to Topeka and got a preliminary writ 
of habeas corpus and came down to Ulysses and got the sheriff to agree to 
take him down to Topeka as in his hands. His wife had been on his boné, 
and his wife surrendered, and so he was in the custody of the sheriff. But he 
told the sheriff, “Now you mustn’t tell the county attorney a word about this; 
if you do, it will be dangerous for you.” And the sheriff promised Sam that 
he wouldn’t tell me. They started out in a stage after luncheon. I saw them 
at the hotel. The sheriff all at once said, “I forgot to get some money. I’ve got 
to run down to the bank to get some money.” And they got out of the stage. 
My office was at the rear of the bank. He came around there and he said, “I 
promised not to tell you anything, but if you want to look at those papers you 
may.” He put the papers on my desk and I looked at them, and I said, “You 
haven’t told me anything.” It was a citation to have him present in the 
supreme court the next morning at ten o'clock. I went across to the Rock 
Island railroad that afternoon, got on the Island train, and was sitting in the 
supreme court when Sam and the sheriff came in that morning. Old Sam was 
there and he said, “What are you doing here?” “I have a little business,” I said. 
The matter came up, and I defended a writ of habeas corpus. And he, in turn, 
sued me before I got out of town for ten thousand dollars’ damages to his 
character. An attorney in those days couldn’t have paid one hundred dollars. 

Now, I said that we had statutes only. We had no reports in the county 
when I went there. There were eight attorneys in Grant County. I made the 








REMINISCENCES 217 


last arrival, the eighth. We had one attorney—I can’t think of his name or his 
exact location, but he was up on the railroad somewhere—who came down and 
took advantage of us most seriously, all of us. He would try cases before the 
justice of the peace and would refer to the 17th Kansas and he would give the 
name of the case and quote syllabi and opinion and exceptions. He had dozens 
of cases down there, and in every case he always spoke with reference to the 
17th Kansas. So one of our boys, one day, made a trip up to the railroad to 
look up that 17th Kansas. We didn’t have it. He looked into that, and he found 
that the old gentleman was mistaken in a good many things. After that, then, 
we threw together and we got several reports. Then he didn’t come down 
any more. 

I fear that I am taking more than my allotted time. I am very glad to be 
here today. I know that the lessons that we learned and the experiences we 
had to go through in those early days were quite helpful to some of us, and 
] am very glad that the young men of today do not have to endure those 
hardships and privations which some of us had to endure—the hotel accom- 
modations—some of which Mr. Osmond described to you, and which we all 
experienced to a very extended degree. I am glad for the modernized situation 
and for the courts we have and the way of practicing law. I am very glad to 
be with you. 

—WittiuaM Easton Hutcnison. 
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Review of Recent Activities to Eliminate 
Lay Encroachments 


In the past the legal profession has given little attention to the encroach. 
ment of corporations and laymen upon the practice of law. However, the 
continued and rapidly increasing encroachment has caused considerable ac. 
tivity in the last several years. Many proceedings have been instituted in the 
courts over the country to check and prevent the same. I desire, however, in 
this presentation to review the activities to eliminate the encroachments of 
collection agencies and credit associations. 

In presenting the same I will first trace the development of the collection 
agency. The earliest encroachment upon the practice of law was made by the 
collection agency, yet the collection agency is of comparatively recent develop. 
ment. 

Bradstreet Co. and R. G. Dun & Co., the two national mercantile agencies, 
were organized between 1842 and 1848. The former never entered the collec. 
tion field but the latter in 1851 established a collection agency service for the 
use of its own subscribers. For a period of approximately twenty years few 
competitors appeared in the collection field. 

About 1870, “Attorneys Lists” came into existence. They were originally 
simply lists of attorneys that handled collections and were sold outright. How- 
ever, it was only a short time until the publishers of the lists found that it was 
a source of considerable profit to take the collections direct, although the orig- 
inal subscription fee was included in the contract for this service. The develop- 
ment of the attorney’s lists was rapid until today there are over one hundred 
lists on the market. 

The foregoing were for many years the only sources through which slow 
collections could be made. About 1888 an individual in Chicago conceived the 
idea of establishing an agency for the purpose of recovering that class of claims 
which the mediums then in the field failed to reach. His original plan con- 
sisted in selling to merchants throughout the country a system of form letters 
calculated to frighten the debtors into a settlement. The fame of this system 
spread rapidly. However, he soon changed the system and sent out the letters 
himself. In this way a larger profit was possible. The methods resorted to 
through the mails became gradually more offensive until a storm of protests 
rendered interference by the postal authorities imperative. Finally, almost 
every objectionable feature of the system was absolutely prohibited. Inventive 
genius, however, was not lacking. The result was the bad debt collector. Burly, 
uniformed collectors were used. In many cities funeral equipages, with collec- 
tion agency signs, called regularly on obstinate cases. Enraged victims reduced 
many of these Black Marias to kindling wood. 

The evils of this method soon resulted in as wide a protest as the mail sys- 
tem precipitated. Civil suits were instituted and pressed vigorously. In the end 
many of the black-mail practices were eliminated. 

The present-day collection agency continues to use the personal solicita- 
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ion and letter-writing system. However, its activities consist largely of the 
institution of suit to enforce collection of the accounts. In the event that one 
or two letters fail to bring results it threatens to institute suit. Suit is then in- 
stituted by the collection agency and judgment secured. 

Today, practically the entire collection business of the country is con- 
trolled by the collection agencies, credit associations and law lists. This busi- 
ness has passed into their hands because they can advertise for and solicit it. 
In addition, the credit associations solicit claims in bankruptcy from creditors. 
These claims are handled by their salaried lawyers and the fees that are re- 
ceived are used to support the other activities of the associations. The law lists 
furnish an opportunity for the subscriber to advertise and solicit business. The 
basic weakness, however, is the fact that representation in the list is sold to 
the lawyer. Such lists should be supported, not by the lawyer, but by the cred- 
itor. In this way the publisher would be able to select only lawyers who are 
thoroughly qualified. 

During the past two years there has been considerable litigation in the 
State of Ohio. At Cleveland petitions for injunction have been filed in the 
Court of Common Pleas of Cuyahoga County against thirty corporations. 
These corporations include automobile associations, credit men’s associations, 
property owners’ associations, title companies and trust companies. Similar 
proceedings have been brought in the courts at Cincinnati, Columbus, Steu- 
benville and Toledo. All of the proceedings were instituted by individual at- 
torneys with the exception of the case of United Mercantile Agency v. Robert 
B. Lybarger, 28 Nisi Prius, New Series, 319, in the Municipal Court of Colum- 
bus. In this case the agency brought suit to recover a fee in a case in which 
it had instituted suit for a client. The Court held that it could not recover be- 
cause it was engaged in the practice of law. 

The most outstanding case is Dworken v. Apartment House Owners’ 
Association of Cleveland, 38 Ohio Appellate 265, 176 North Eastern 577, 
which was decided by the Court of Appeals of Cuyahoga County on March 
9, 1931. In this case the defendant maintained a legal department and em- 
ployed lawyers to furnish legal services to its members. Such services included 
the collection of accounts and the institution of suit to enforce payment of 
the same. It also handled forcible entry and detainer cases. The trial Court 
held that the defendant was engaged in the practice of law and granted the 
injunction. The Court of Appeals entered judgment for the plaintiff. There- 
after, the defendant filed a motion in the Supreme Court for an order direct- 
ing the Court of Appeals to certify its record. On June 10, 1931, the Supreme 
Court denied this motion. 

In Dworken v. The Cleveland Retail Credit Men’s Company, the Court 
of Common Pleas enjoined the defendant from advertising that it maintained 
or conducted a legal department for the benefit of its members, from soliciting 
memberships under any agreement whereby it agreed to furnish legal services 
or advice, from maintaining a legal department for any purpose other than 
to handle the immediate affairs pertaining to the corporate entity, from filing 
prosecuting or defending, through itself or attorneys, any actions or suits on 




























































220 The JourNaL 


behalf of another and from furnishing legal counsel or advice to its members 
or others. It was further set forth in the decree that nothing therein should 
be construed to prevent the defendant from conducting a department for the 
collection of accounts, notes, contracts or other commercial obligations for 
its members if its services were limited to presenting claims for payments and 
remitting collections if received upon demand or presentment, or by handling 
without rendering any services requiring professional legal skill or the appli- 
cation of law to the facts. 

At Toledo petitions for injunction have been filed in the Court of Com. 
mon Pleas of Lucas County against the Merchants Credit and Adjustment 
Company, The Buckeye Mercantile Agency, and The Toledo Association of 
Credit Men. The petitions alleged in part that the defendants operated collec. 
tion agencies for the collection of claims, debts and demands for the public 
generally and contracted with merchants and others to collect claims, debts 
and demands owing to them, for a valuable consideration. It was further al- 
leged that the defendants attempted to collect and did collect for a valuable 
consideration, debts, claims and demands, belonging to persons and other cor- 
porations by threatening the debtors of such persons or corporations that if 
they would not pay the same the defendants would bring or cause to be 
brought, legal action against said debtors to enforce the payment thereof. The 
defendants in the first two proceedings filed motions to strike these allegations 
from the petitions on the ground that they were immaterial and irrelevant 
and that the facts did not constitute the practice of law. Judge Charles M. 
Milroy, on July 9, 1931, overruled the motions, thereby holding that such alle- 
gations constituted the practice of law. 

The Buckeye Mercantile Agency case was heard by Judge Stuart in May 
of this year. I understand that he submitted the case to all of the Judges of the 
Court of Common Pleas of Lucas County. A decision has not yet been an- 
nounced. 

In Blake v. Ohio Bureau of Credits, which was decided by the Court of 
Common Pleas of Franklin County, Ohio, on February 19, 1932, the Court 
said that the preparation of the necessary papers, filing and conducting suits, 
and endeavoring to enforce judgments by proceedings in aid of execution 
constitute the practice of law. 

The Court further said that being precluded from either directly or indi- 
rectly bringing and prosecuting legal proceedings to enforce collections, the 
defendant had no right to threaten that it would institute legal proceedings and 
it would be enjoined from so doing. It would further be enjoined from send- 
ing either by mail or otherwise, to a debtor any paper or document simulating 
or intended to simulate a legal document for the purpose of enforcing a col- 
lection. The Court allowed a permanent injunction which in addition to the 
above enjoined the defendant from maintaining a legal department for the 
benefit of others. (4 Ohio Bar 613.) 

In re Scott, 52 Federal (2d) 89, was decided by the United States District 
Court for the Western District of Michigan, on October 2, 1931. In this case 
the Grand Rapids Credit Men’s Association solicited claims in bankruptcy suits. 
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The proof of claim authorized the Association to attend all meetings of cred- 
itors and to vote in the election of trustee. The Referee refused to approve the 
glection of the Trustee made by the Association. The Court said that the 

wer of attorney included the power to vote for or against any proposed 
resolution in reference to the estate, in the choice of trustee, to accept or re- 
fuse any composition, and do such acts as fully as the creditor could if per- 
sonally present. It further said that the examination of the bankrupt and the 
participation in the election of a trustee by others than the creditor himself 
was the practice of law as generally understood and had been so recognized 
by the courts, citing In re Looney, 262 Federal 209, and In re H. E. Ploof 

Machinery Co., 243 Federal 421. 

Public Service Traffic Bureau, Inc., vs. Haworth Marble Co., 40 Ohio 
Appellate 255, 178 North Eastern 703, was decided by the Court of Appeals 
of Cuyahoga County on November 2, 1931. In this case the plaintiff instituted 
suit in the Municipal Court of Cleveland to recover compensation for services 
rendered under a contract. By this contract the plaintiff had agreed to exam- 
ine and analyze freight bills for the previous three years and to prepare, file, 
prosecute and adjust all claims developed on such bills, as well as to take the 
necessary procedure to effect all possible rate and classification reductions on 
defendant’s shipments. The bills were examined and the plaintiff filed claims 
before the Interstate Commerce Commission and appeared before it. 

The Court recognized in its opinion that the Interstate Commerce Com- 
mission was created by an Act of Congress and was given authority to adopt 
rules of practice. In this connection the Commission had adopted a rule al- 
lowing any person who was possessed of satisfactory legal and technical quali- 
fications to appear before it. The Court said that practice before the Interstate 
Commerce Commission, Commissioner of Patents, Treasury Department and 
United States Board of Tax Appeals was not limited to lawyers. 

The Court further said that the collection of claims without resort to 
courts at law does not constitute the practice of law. However, this suit was 
based upon a contract which by its terms contemplated the prosecution of 
claims before a court of justice and this would render the contract void. 
Therefore, the Court held that the use of the words “to prosecute” without 
limiting them to activities other than the institution of proceedings before a 
Court, made the petition subject to demurrer and affirmed the judgment of 
the trial Court. 

State of Tennessee ex rel. v. Retail Credit Men’s Association of Chat- 
tanooga, 163 Tennessee 450, 43 South Western (2d) 918, was decided by the 
Supreme Court of Tennessee on December 5, 1931. In this case the defendant 
operated a collection department. It solicited claims for collection with the 
understanding with its clients that suit would be instituted by it and collection 
enforced by legal process. It also employed an attorney to bring suits on claims 
placed with it for collection. The Chancellor declined to vacate its charter 
but granted an injunction which enjoined these practices. The Court of Ap- 
peals affirmed the decree. It was also affirmed by the Supreme Court. How- 
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ever, the Supreme Court held that the defendant was not practicing law ip 
making reports to its members as to the title to real estate. 

In State Bar of Oklahoma v. Retail Merchants Association of Enid, the 
District Court on April 13, 1932, enjoined the defendant from soliciting, or 
advertising for or holding itself out as being engaged in the collection of 
debts, claims and demands through the courts, from threatening debtors by 
sending to them “Notice of Impending Suit”, or any other similar threat, or 
to threaten them with any action by the Court, or from filing any suits, of 
from collecting any attorney fee on any claims placed with it for collection, 
or from rendering any legal advice, or holding itself out to the public as 
maintaining a legal department, or from employing an attorney to institute 
suits for it on any debt, claim or demand held by it for collection, or from 
taking any part of any fee allowed to any attorney in the collection of any such 
debts, provided that the defendant should be allowed to operate a collection 
agency for the collection of the debts of its members, however, to be limited 
to the solicitation of such debts against third persons and to presenting said 
debts for payment without, however, rendering or attempting to render 
services requiring professional legal skill or knowledge. 

The General Assembly of Virginia in 1924 passed an act which provided 
that it should be unlawful for any person, firm or corporation not being an 
attorney duly authorized to practice in Virginia, to present the claim or cause 
of any other person, firm or corporation before any magistrate, civil or police 
justice, civil justice court or any other court unless said person, firm or cor- 
poration so appearing has a property interest in said claim or cause, and that 
it should be unlawful for any firm, person, or corporation to assign to any 
other person, any claim or cause or any interest in any claim or cause, for the 
purpose of having the said claim or cause, or any interest therein represented 
before any court by any person, firm or corporation, not an attorney. It further 
provided that nothing in the act should be construed to prevent any person, 
firm or corporation from representing his or their claim, or from preventing 
any person, firm or corporation from having his or their regularly employed 
agent or employee from appearing where such agent was regularly employed 
on a salary basis. (Code of Virginia 3426-A.) An amendment of 1930 pro- 
vided that if it appeared that any civil warrant issued at the instance of or on 
behalf of any person prohibited from representing such claim before a justice, 
it should be the duty of the justice to forthwith dismiss such warrant at the 
cost of the plaintiff. 

About two years ago, Sam A. Pusey of the Pusey Adjustment Co. at 
Richmond, Virginia, had a civil warrant issued against Marie E. Gillespie on 
the claim of Dr. E. C. Bryce. A motion was made to dismiss the case and same 
was allowed. The case was then appealed to the Law and Equity Court of 
Richmond. This Court affirmed the judgment of the Civil Justice Court. A 
writ of error was granted to the Supreme Court of Appeals of Virginia where 
the case is now pending. 

In 1927 the Legislature of Alabama amended Section 6248 of the Alabama 
Code, which theretofore merely provided that only persons regularly licensed 
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should have authority to practice law and wrote into the section a definition 
of the practice of law. Subdivision D reads as follows: Whoever “as a vocation 
enforces, secures, settles, adjusts or compromises, defaulted, controverted or 
disputed accounts, claims or demands between persons with neither of whom 
he is in privity or in the relation of employer and employee in the ordinary 
gnse, is practicing law”. 

In Kendrick v. State, 218 Alabama 277, the Supreme Court of Alabama 
passed upon the constitutionality of the Act. Kendrick, who operated a col- 
lection agency, had been arrested for practicing law. He was convicted in the 
Circuit Court. The Court of Appeals affirmed his conviction in a per curiam 
opinion reported in 120 Southern 140 and the case went to the Supreme Court. 
It held that the act was unconstitutional insofar as it prohibited anyone but 
licensed attorneys from collecting claims because the act violated the Alabama 
Constitution which prohibited a statute from containing more than one sub- 
ject, which must be clearly expressed in its title. 

In the opinion Mr. Justice Sayre said: 

“To engage in the business of collecting claims by demand or nego- 
tiation out of court is not to practice law.” 

It was soon discovered that the case had been decided without any brief 
being submitted by the State. An effort was then made to have the Court 
restore the case to the docket, so that the Bar might have an opportunity to 
present the matter. It was suggested that the Attorney General make applica- 
tion to the Court of Appeals for a rehearing. This was done. However, the 
petition was denied. Application was then made to the Supreme Court for a 
writ of certiorari. The Court, however, in a per curiam opinion reported in 
120 Southern 144 denied the writ. 

An Act, regulating and defining the practice of law in the State of 
Alabama, was approved July 20, 1931. Subdivision D was the same as that 
in the former act. The validity of this Act was upheld in Berk v. State ex rel. 
Thompson, 255 Alabama , 142 Southern 832, which was decided by 
the Supreme Court of Alabama on May 26, 1932. The petition alleged that 
the defendant was engaged in the business of conducting a commercial collec- 
tion agency as a vocation in which he was holding himself out to the public 
as being ready for a consideration to represent out of court anyone in the ad- 
justment, collection or compromise of any defaulted, controverted or disputed 
account, claim or demand which such person might have against anyone else 
and that whenever in his judgment it was necessary he turned it over to his 
attorney for prosecution in court. It was further alleged that he threatened to 
institute suit and that upon the notes which were handled by him, he made 
a charge for services rendered. A demurrer to the petition was overruled. The 
lower court then ordered that the defendant be excluded from the practice 
of law until he became regularly licensed. 

In its opinion the Supreme Court said that it had been the usual business 
of a lawyer, for the past hundred years in this state, to engage in office prac- 
tice as well as in cases needed in and about the collection and settlement of 
claims and demands. The Court held that the acts recited in the petition con- 
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stituted the practice of law as defined in the statute. It further said in the 
opinion that the act was a valid enactment under the police power, and of. 
fended neither state nor federal constitution, was not a usurpation of judicial 
power and neither denied to citizens equal civil rights, nor granted special 
privileges and immunities. The judgment of exclusion and prohibition wa; 
affirmed. 

In Hudson Valley Board of Trade, Inc., v. Fraser P. Price, which was 
decided by the City Court of White Plains, New York, on October 22, 1931, 
the plaintiff brought suit on a claim that had been assigned to it by Frank 
H. Knight. This claim had been solicited by the plaintiff for the purpose of 
bringing suit thereon. Such solicitation was prohibited by Section 280 of the 
Penal Law. The Court held that the plaintiff could not recover and dismissed 
the complaint. 

In Retail Credit Men’s Association v. R. E. Callahan, Judge Ida May 
Adams of the Municipal Court of Los Angeles in September, 1931, held that 
a collection agency that sued on assigned claims was engaged in the illegal 
practice of law. 

The legality of an assignment depends upon whether or not it was for a 
lawful purpose. If the assignment is for the purpose of enabling the assignee 
to practice law when he is not licensed, the assignment is illegal and the de- 
fendant may raise the point in his answer. 

Whenever the matter of the legal purpose of the assignment has been 
properly raised, the Appellate Courts have uniformly held that it was a proper 
defense, and that if the assignment was in violation of the law as regards the 
right to practice law, the action could not be maintained. (Bulkeley v. Bank 
of California, 68 California 80; Tuller v. Arnild, 98 California 522; Koepple 
v. Morrison, 84,;California Appeals 137.) 

It is our duty to protect the public from the evil effects of lay encroach- 
ments. The responsibility is our own. If the independence and integrity of 
this great profession is to be maintained, it is imperative that the members of 
the local bar associations throughout the entire United States assume this 
responsibility and take such action as may be necessary. Contempt, injunction 
and quo warranto proceedings have been very effective. Such remedies should 
be pursued courageously. 

However, this problem will never be solved entirely by the institution of 
legal proceedings against those who persist in such practices. It has been de- 
cided that any member of the Bar who assists a corporation to practice law or 
render legal services is subject to discipline by the Supreme Court. (In re 
Otterness, 181 Minnesota 254, 232 North Western 318.) He may even be de- 
prived of his right to practice. Hence, if we will proceed against the members 
of the Bar who participate in such practices, we will strike at the principal cause 
of lay encroachments. Such practices will then largely cease and we will have 
rendered a great service to the public and the profession. 

—Joun R. SNIvELy, 
of the Bar of Rockford, Ill. 
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Several years ago a case in which county records were needed as evidence, 
reached the Supreme Court. In the course of the opinion it was stated by one 
of the justices that the court house at Hill City had burned and the records 
were unavailable. On a motion for re-hearing the court was advised that the 
old court house in Hill City had not burned and had successfully resisted sev- 
eral applications of the torch. The same justice in denying the motion for re- 
hearing stated that for the sake of historical accuracy the court would admit 
that the court house in Hill City was still intact. 

We have heard something today concerning the administration of the 
estates of deceased persons by the Ecclesiastics in olden times, and it may be 
admitted as an historical fact, and passed by with that recognition. Our dis- 
courses today deal with the Kansas Constitution and the Kansas Statutes relat- 
ing to the estates of deceased persons. We do not expect to turn back this im- 
portant function of our jurisprudence to the clergy. In fact, the clergymen are 
now too busy trying to save the Grand Old Party from a re-submission plank 
in the national platform to give the widows and orphans any attention. 

Had I been the program committee I would have arranged the order of 
discussion a little differently. Here we are discussing the kind of procedure 
which should be applied to probate courts as they now are. The discussion 
cannot transcend the present status of the probate court. We are soon to hear 
from Mr. Euwer an outline of what the substantive law relating to wills and 
the estates of decedents should be. Did we have that information before us 
now, we might discuss more intelligently what procedure should be adopted 
in conformity with a re-statement of the substantive law. As it is now, if there 
are to be changes in the substantive law, we are making up a suit of clothes for 
a man who has not made his appearance for measurement. 

In discussing a code of procedure for probate courts, I must and will take 
the probate court as now constituted, with jurisdiction over the estates of de- 
cedents. I will eliminate any discussion of procedure in the probate court in 
those counties here and there where a county court has been established by the 
wisdom, sound discretion, whim, or caprice of that legislative, administrative, 
judicial, executive, and dictatorial body commonly known as the Board of 
County Commissioners. I shall also eliminate from this discussion any pro- 
cedure governing the estates of minors, insane, and incompetent persons, and 
confine myself solely to existing and recommended procedure with reference 
to decedents’ estates as appears in Chapter 22 of the Revised Statutes of 1923. 
I do this reluctantly as I am well aware that much might be said concerning 
procedure in the probate court in matters other than the probating of wills 
and the administration of the estates of decedents, but imperative brevity seems 
to require it. 

First, shall we apply the code of civil procedure, being Chapter 60, to pro- 
ceedings in the probate court? I find this code contains 868 separate sections, 
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some of them having several subdivisions. When we eliminate sections which 
state purely substantive law, the articles relating to exemptions, bankrupts 
costs, appeals to the Supreme Court, judgments, and orders, change of venue, 
habeas corpus, partition, ejectment, occupying claimants, mandamus, and quo 
warranto, we find only five sections and two subdivisions of another section 
which might apply to procedure in the probate courts. The figures I have jus 
quoted are grossly inaccurate. They are made so for the purpose of challenging 
attention. I shall advert to correct computations later on. 

I am assuming it is proposed to pass a law making all of the provisions of 
the Code of Civil Procedure applicable to proceedings in the probate court 
insofar as they are applicable. This presents to the lawyer a problem of com. 
parison and decision as to what sections are or are not applicable, with the 
hazard of his judgment being overruled by the Supreme Court. It seems not 
improbable that many complications will arise in attempting to apply the 
procedure intended for district courts to probate courts, limited as they are by 
constitutional and statutory provisions. As an example of the entanglements 
in which the Bench and the Bar may find themselves by attempting to apply 
the code of one court to the proceedings of another, permit me to direct your 
attention to the act authorizing the establishment of county courts by resolu- 
tion. It provides that in cases in which justices of the peace have jurisdiction, 
the justice code shall be used, but in the event a suit is brought in the county 
court for the recovery of money in excess of $300, the code of civil procedure 
for district courts shall be followed. Now, in the event a suit for the recovery 
of money in the sum of $350 is commenced in one of our county courts, will 
some of you students of law arise and tell me how a jury panel is procured 
and how many members will constitute the jury? This is merely an example 
of the difficulties that present themselves when the code of one court is at- 
tempted to be applied to the proceedings of another. 

It is somewhat difficult to read the Code of Civil Procedure, determine 
which sections are procedural and which are merely statements of substantive 
law, and a greater barrier is raised when an attempt is made to dissect from 
one section that which is a statement of substantive law and that which is pro- 
cedural. Some present no difficulty. As an example, may we refer to article 
35, relating to exemptions. There is not a single section under this article which 
is not a pure statement of substantive law. It really belongs to the chapter on 
exemptions and has no place in the Code of Civil Procedure. The same is 
largely true of Article 14 dealing with mechanics’ liens. 

Correction will now be made of the erroneous and inaccurate figures 
given above. There are, in fact, 868 sections of the Code of Civil Procedure 
as found in the 1923 revision. Five amendments are found in the 1930 supple- 
ment, and three in the Session Laws for 1931, but no new sections have been 
added. As I scan the Code of Civil Procedure, there are 57 sections which by 
the greatest stretch of the imagination could even in a modified form be made 
applicable to procedure in the probate courts with reference to estates of dece- 
dents. I realize that other lawyers might place different constructions upon 
these 868 sections, and might find more or less than a number of 57 applicable 
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to probate courts. But the mere fact that lawyers might differ is a situation, 
‘t would seem, which tends to verify my conclusion that a general application 
of the whole of Chapter 60 would result in endless and complicated disputes 
resulting in litigation which might be dispensed with, if a separate code of 
procedure be designed for probate courts. 

Let us now turn to Chapter 22, relating to the estates of decedents. I con- 
fess that upon examination of its 13 articles containing 331 sections, with 10 
new sections added by sessions of the legislature subsequent to 1923, with a 
view of ascertaining which sections are a pronouncement of substantive law 
and which relate to procedural affairs, I was amazed. Of the 341 sections, I 
discovered that 221 were either purely procedural or partly so. Included, of 
course, as procedural sections are those determining the proceedings which 
must be undertaken by executors and administrators as officers of the court. 
It thus appears that we have more procedure written into the statute books 
than we have substantive law, with reference to estates of deceased persons. 
Now it is proposed to paste 868 sections of the Code of Civil Procedure to the 
221 procedural sections already found in Chapter 22. I submit these figures as 
rather conclusive evidence that we cannot wag the dog. 

Time will not permit a detailed presentation of every section of the 39 
articles comprising the Code of Civil Procedure, but attention is respectfully 
challenged to some of them, having in mind their applicability to such pro- 
ceedings of which the probate court by constitution and statute has jurisdiction. 

I have admitted as applicable procedural sections, the nine included in 
Article 1, consisting of definitions; one of Article 2, with reference to forms 
of actions, and seven of Article 3, with reference to commencement and limita- 
tion of actions, though I doubt whether any of them are applicable unless pro- 
ceedings in the probate court are made not only controversial, but adversary, 
which can be accomplished only by a legislative enactment. We have no need 
of the twelve sections in Article 5, relating to venue when we practice in the 
probate court, nor the 67 sections in Article 7 relating to pleadings, because 
they would not fit proceedings in the probate court. What use would we make 
of the twenty-nine sections in Article 8 relating to arrest and bail; the sixty- 
three sections in Article g relating to attachment and garnishment; the fourteen 
sections in Article 10 relating to replevin; or the twenty-one sections in Article 
11 relating to injunctions? The probate court has already been vested with 
such jurisdiction in injunction matters as the constitution will permit. Could 
we use the forty-six sections in Article 13 in reference to assignments for the 
benefit of creditors, the fourteen sections in Article 14 relating to mechanics’ 
liens, or the eighteen sections in Article 15 relating to divorce, with the pos- 
sible exception of a part of Section 7? It is my understanding that the probate 
judge is on the receiving line in marital affairs, and is not the final arbiter at 
the parting of the ways. Since the probate court has no jurisdiction in proceed- 
ings in quo warranto, mandamus, to quiet title, ejectment, partition, or with 
reference to occupying claimants, we can scarcely use the 71 sections included 
in Articles 16 to 21, both numbers inclusive. We do not need the seventy- 
seven sections contained in Article 28 relating to evidence as they are largely 
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statements of substantive law, and are used in both courts indiscriminately, 
There are thirty-one sections in Article 33 relating to appeals, but by statute 
some are applied to appeals from the probate court to the district court, and 
the remaining provisions cannot be made to fit probate practice. We find one 
hundred nine sections in Article 34 with reference to executions. The article 
contains many sections with reference to redemption of land sold under an 
execution or order of sale. Surely we do not wish to create a redemption right 
in land sold by executors and administrators pursuant to the terms of a will 
or for the purpose of paying debts. In Chapter 22 an execution is provided 
for in every instance where an order of the probate court can be enforced by 
execution, and there would seem to be no need of transplanting an additional 
one hundred nine sections into probate court procedure. Good use could be 
made of some twelve sections in Article 38 entitled “General Provisions”. The 
provisions of Chapter 22 are quite meager with reference to records in the 
probate courts. An application of the sections in Article 38 of the Code of Civil 
Procedure with reference to keeping a journal, the entries of judgments, the 
endorsement of papers, the making of files, the custody of papers and records, 
the duties of the sheriff, and the adjournment of hearings might be well used 
by the probate courts. 

The above instances are illustrative and, as I have said, time will not per- 
mit a detailed discussion of the applicability of each of these eight hundred 
sixty-eight sections. 

My conclusion is that an attempt to make the Code of Civil Procedure 
applicable so far as applicable to proceedings of the probate court, is awkward, 
unworkable, and provocative of disputes and litigation. It is too much like at- 
tempting to fit a Cadillac tire to an Austin rim. If we stand a probate judge up 
and attempt to clothe him with this procedure, his coat will drag the ground, 
the trousers will bag at the knees, and no sartorial artist can make any part of 
the suit fit, with the possible exception of the hat. 

Now the question arises, can we do better by building a separate code of 
procedure for the probate court? In view of the fact that the probate court 
has no equitable jurisdiction, that its powers and jurisdiction are greatly lim- 
ited by constitutional and statutory authority, and yet has the exclusive original 
jurisdiction over so many of our most vital parts of jurisprudence, it cannot 
be gainsaid, I believe, that procedural code should be written for this impor- 
tant branch of judicial activities. 

There being two hundred twenty-one procedural sections in Chapter 22 
no argument seems to be necessary to demonstrate that we are overloaded 
with technical conflicting procedural requirements sadly lacking in that uni- 
formity needed for a certain and reasonably speedy administration of justice 
in the probate court. 

There are twenty-two situations arising in the administration of the 
estate of decedents where notice or citation is required and, astonishing as it 
may seem, no two of this number are identical as to four essentials of notice: 
the kind of notice, the length of time, the manner of service, and the persons 
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who must be served. Surely there can and should be more uniformity in the 
provisions as to notice and citations. Properly written these twenty-two provi- 
sons with reference to giving notice could be combined in two or three sec- 
tions which would govern every instance where notice is now required or 
should be given. 

There are many sections with reference to limitation of time in which 
proceedings can be instituted or orders made. They are not uniform. The act 
is sadly deficient in placing no limitation of time for some important pro- 
ceedings. There appears to be no time limitation within which a will may be 
proved and admitted to probate if the will be properly executed and attested 
in due form. There is, however, a provision that a nuncupative will must be 
presented for probate within six months. Why should there not be a reasonable 
limitation on the time for presenting any will for probate, and indeed, why 
should there not be a limitation of time within which letters of administra- 
tion may be granted for the handling of the estates of intestates? Why should 
not notice be given of a hearing to probate a will? 

Many of the sections in Chapter 22 are difficult of interpretation. A singu- 
lar example is Paragraph 22-312 concerning preferential rights to letters of 
administration. You are all familiar with its contents but to bring its exact 
language sharply to your attention I will read it: 


“22-312. Persons to whom administration granted. Administration of 
the estate of an intestate shall be granted to some one or more of the 
persons hereinafter mentioned, and they shall be respectively entitled 
thereto in the following order, to-wit: 

“First. His widow, or next of kin, or both, as the Court may think 
proper; and if they do not voluntarily either take or renounce the admin- 
istration within thirty days after the death of the intestate, they shall, if 
resident within the county, upon application of anyone interested, be cited 
by the court or judge for that purpose. 

“Seconp. If the persons so entitled to administration are incompe- 
tent, or evidently unsuitable for the discharge of the trust, or if they 
neglect, for twenty days after service of said citation, without any suffi- 
cient cause, to take administration of the estate, the court shall commit it 
to one or more of the principal creditors, if there be any competent and 
willing to undertake the trust. 

“Tuirp. If there be no such creditors, and the court is satisfied that 
the estate exceeds the value of one hundred dollars, the court shall com- 
mit administration to such other persons as it shall deem proper.” 


This is an 1868 statute which has never been amended. It would appear 
that the widow or next of kin have a preferential right to letters of administra- 
tion within the first thirty days after the death of an intestate. If within that 
time they neither take letters of administration nor renounce the right, if 
residents of the county, they shall be cited upon the application of anyone 
interested. 

From the second division it appears that if the widow or next of kin are 
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incompetent or unsuitable and neglect for twenty days after service of city. 
tion without sufficient cause to take administration, then the probate coup 
shall grant letters to one or more of the principal creditors. Omitting dis 
qualifying contingencies it would seem clear that the widow or next of kin 
had the exclusive right to letters of administration within thirty days. If they 
neither take nor renounce them at the end of thirty days, upon proper applica. 
tion, they may be cited to take or renounce. Then if within twenty days after 
the service of such citation, making a total of fifty days, they neglect or refuse 
a creditor shall be appointed. The third subdivision provides that if there be 
no creditors and the estate exceeds $100 in value the court shall commit ad. 
ministration to some other person. It would appear to me that under thes 
three subdivisions the probate court could not appoint as an administrator any 
person other than the widow, and I suppose widower, next of kin, or a credi- 
tor until after the expiration of fifty days. 

Now, how has this section and subdivision been construed? I recently had 
occasion to investigate and arrived at an independent conclusion that the pro 
bate court was without power to appoint a stranger, not being a creditor, 
until after the expiration of fifty days. I was disillusioned when I examined 
judicial interpretions. I read the case of Grimes vs. Barratt, 60 Kan. 259. The 
intestate left children as next of kin. There was no voluntary renunciation and 
none of them were cited to appear and the probate court made no finding 
that any of them were incompetent or unsuitable for the discharge of the trust. 
The probate court, disregarding all of these matters, appointed as administra- 
tor Mr. Barratt, who was neither next of kin nor a creditor. A motion was 
made to set aside the appointment. It was denied. On appeal to the District 
Court the proceedings of the probate court were affirmed. Error was prosecuted 
in the Supreme Court with the result that it was held that there could be no 
appeal from an order of the probate court appointing an administrator. It was 
said that the appointment was irregular, but in face of the apparently positive 
language of the statute it was held that the issuance of a citation was not a 
positive requirement. 


A similar situation arose in Egblad vs. Hanson, 85 Kan. 541. Egblad, as 
administrator, brought a suit to recover on a promissory note. The defendant 
challenged the capacity of the plaintiff to sue on the ground that his appoint- 
ment was void. The administrator was neither a relative nor a creditor of the 
deceased and was appointed eleven days after her death. The next of kin 
neither took nor renounced. They were not cited by the Court for that pur- 
pose and they entered no express consent to Egblad’s appointment. It was held, 
of course, that this was a collateral attack, but it was further held that if the 
probate court failed to follow the statute as to preferential rights of administra- 
tion the remedy of the interested parties was by appeal. 


To sum it up Chief Justice Doster says that the order was not one from 
which an appeal could be taken, and Justice Burch says the sole remedy is by 
appeal. Sometime the Supreme Court will have to decide this question a third 
time and we will at least then have the advantage of knowing that there are 
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two decisions one way and one the other no matter what the third decision 
may be. Here is a fertile field for definite procedural legislation. In the Egblad 
case it was said that the authority of the probate court to appoint an administra- 
tor did not rest within these subdivisions of paragraph 22-313 but did rest with 
paragraph 22-301. True, that is the foundation of authority, but how is the 
quthority to be exercised? Clearly by the subdivisions of paragraph 22-312, 
but what happens if the probate court fails or utterly refuses to heed the pro- 
cedure outlined in these three subdivisions? Apparently the administrator is 
an administrator just the same. Chief Justice Doster says no appeal can be 
taken. Justice Burch says appeal is the only remedy, and there you are. 

Why not consolidate the three sections relating to the inventory and ap- 
praisement of personal property into one? 

Article 4 with reference to the administration of partnership estates is in- 
complete and in its state of incompleteness it is most confusing. 

I may to some extent be trespassing upon the subject of substantive law 
which will be dealt with by Mr. Euwer, but paragraphs 22-604, 22-605 and 
22-606 challenge my attention. It is first provided that in sales of personal 
property by an executor or administrator he may give purchasers credit for 
not less than three nor more than nine months where the amount exceeds 
five dollars. The next section authorizes him to take notes or bonds with ap- 
proved sureties, and the next paragraph reads: 


“Liability of executor or administrator for loss. An executor or ad- 
ministrator shall not be responsible for any loss happening by the in- 
solvency of any purchaser at such sale, or his sureties, if satisfactory evi- 
dence is adduced that such executor or administrator proceeded with due 
caution in taking surety, and has used due diligence to collect said notes 


and bonds.” 


If these three sections are not lawsuit breeders there are none printed in 
the statute. In the event of giving credit pursuant to this statute, and in the 
event the notes prove uncollectible by reason of the insolvency of the maker 
or sureties, the heirs or legatees suffer a loss. They have no recourse except as 
against the executor or administrator and he is not liable if he can show he 
proceeded with due caution and used due diligence. Upon these variable and 
contingent features alone rest the only chance an heir or a legatee has of re- 
couping his loss. Something should be done about this. There is no reason 
apparent to me why purchasers at such sales should not be required to pay 
cash as they must in the case of the sale of real estate by an administrator, a 
sheriff, or a master in chancery. 

Article 8 relating to the sale of real estate for the payment of debts con- 
tains perhaps the most clear outline of proceedings found anywhere in Chap- 
ter 22. The necessary requisites of the proceeding are prescribed: a petition 
must be filed; certain specified real estate only is subject to the sale; the statute 
declares what the contents of the petition must be, and in other respects the 
procedure is quite clearly set out. The one unsatisfactory section is the one 
with reference to notice. It is required that notice of the petition and the time 
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and place of hearing shall be given for such length of time and in such man- 
ner as the Court may deem proper. This I think is a most dangerous method 
of disposing of assets of an estate. The Court could give notice in such a way 
that little or no opportunity would be given those interested in the estate to 
appear and defend against the proceedings. This section might well be con- 
trasted with the provision in another chapter relating to the sale of real estate 
belonging to minors. We should in some manner dispose of the requirement 
that a copy of the application and notice must be handed an infant in arms, 
The theory of divesting a one-day-old baby by placing these papers in his crib 
is of all things supremely and superbly foolish. 

Paragraph 22-904 with reference to notice of final settlement contains a 
direction that the probate court shall determine who are the heirs, devisees 
and legatees of the deceased and the record thereof shall be entered on the 
journal. Whom does this order bind and to what extent? Did the determina- 
tion include heirs only, excluding devisees and legatees, it might be said that 
the notice provided for concluded everyone interested in the estate, including 
creditors. On the other hand it might be reasonably argued that an heir who 
was never named in the affidavit of death, in the petition for letters of ad- 
ministration, or to probate a will, or in any other proceeding would not be 
bound. Some argument might be found here for making probate proceedings 
adversary. The point, however, is can such an order bind anyone so far as it 
pretends to determine who the legatees and devisees are? In numerous in- 
stances of ambiguous wills a determination of who are the legatees and 
devisees, and the extent to which they participate in the assets of the estate, 
call into place equitable powers—a field into which the probate court may not 
wander. This order is apparently not one from which an appeal may be 
prosecuted. If there is any doubt in the minds of any of you of the binding 
effect of this order you are invited to examine the case of Regnier vs. Regnier, 
122 Kan. 159. There the probate judge in compliance with this section elim- 
inated two beneficiaries from distribution of the residuary estate. To make that 
order he was obliged to construe an ambiguous will. A partition suit followed 
and these two eliminated beneficiaries were not made parties. They intervened. 
They were defeated in the District Court and it was only through principles 
of equity that the Supreme Court construed the will and restored them to 
their rights thereunder. While the opinion does not disclose it, it was con- 
tended that the finding made by the probate court under paragraph 22-904 
was a binding adjudication. There is little need of having a statute of this kind 
which results in no adjudication whatever. 


I am forced to the conclusion that no effort to make the provisions of the 
Code of Civil Procedure applicable to proceedings in the probate court will 
prove to be of worthwhile value. The substantive law relating to the estates of 
decedents, juveniles, minors, insane and incompetent persons should be re- 
stated and printed in one chapter, then there should be a procedural chapter 
dealing with all phases of proceedings in the probate court concerning these 
matters. These are no small tasks, but must be undertaken if we are to im- 
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prove the administration of justice in these departments. If the Legislature 
can be persuaded to adopt the county court bill in the form prepared and 
resented by the Judicial Council, the situation will be somewhat remedied. 
While I am speaking to you simply as a member of the Bar and not as a 
member of the Judicial Council, I wish to urge upon each of you a thorough 
and painstaking study of the judicial article of the Kansas Constitution as re- 
written by the Judicial Council, and published in its reports. If that amend- 
ment should ever be adopted, many of the troubles we are discussing here 
today will vanish. The time will come, I believe, when instead of codes of 
procedure we will practice law in accordance with rules promulgated by the 
Supreme Court. You may as well be thinking about it because it will come 
sooner or later. We will then have a much more workable and elastic pro- 
cedure, which, after all, is the basic secret of a speedy and satisfactory admin- 
istration of justice. We encounter sections of codes which impede our progress. 
We find the absence of provisions which would accelerate proceedings in trial 
courts. Corrective measures may be applied at a session of the legislature, and 
they may not, but if we practice by rule instead of by code, and these defects 
and impediments appear, remedial action can quickly be had through the 
rule-making power of the Supreme Court. 
—C. L. Hunt. 
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Comments of the President 


NEXT MEETING OF THE BAR ASSOCIATION 

The next Annual Meeting of the State Bar Association will be held in 
Topeka on the 26th and 27th of May. Every member should begin to plan 
now to attend this meeting. In times like these the lawyer not only has many 
new problems to face in connection with his own profession, but is called 
upon to study and pass opinion on problems which deal with the welfare of 
the Nation as a whole. Effective action can only be taken through organiza- 
tion, but an organization must have the interest of its members in accomplish- 
ing any objective. For this reason, it is the responsibility of every member of 
the State Bar Association to attend the Annual Meeting. 


THE ELECTION OF JUDGE SLOAN 
Due to the efforts of the lawyers of the state, and particularly those be- 
longing to the Association, what might well be regarded as a catastrophe in 
Kansas politics has been averted. 
The term of Justice Sloan on the Supreme Court expired with the election. 
Through inadvertence no one filed for the term beginning with the election 
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and ending with the time that the newly elected justice, Walter Thiele, takes 
office next January. This made it possible for almost anyone, by a concerted 
effort, to have his friends write his name in the blank space left for that pur- 

, a sufficient number of times to insure his election. Several persons had 
started a campaign to that end and the leading candidates were entirely unfit 
to hold such an office even for a period of a few weeks. The election of one 
of them would have been a disgrace to the bench and bar of the state. 

To the knowledge of the writer, the Bar Association as such has never 
before taken part in a political contest, but the situation which developed was 
regarded as being so serious that the Association could not afford to ignore 
it, and did not do so. The efforts which it made are familiar to all of you and 
the results were highly gratifying. Lawyers throughout the state responded 
in a splendid manner; did a lot of work and Justice Sloan was re-elected for 
the unexpired term by an overwhelming majority. 

The situation which existed presents rather sharply to our attention the 
absolute necessity that the lawyers of the state should have more to say about 
and more control of the election of our Supreme Justices than we now have, 
so that such a condition may never arise again. If for example, the lawyers had 
aright to nominate and then let the people elect, it would be impossible that 
an unfit man should ever be elevated to this position. And at the same time 
the right of the people to choose the justices, although in a limited way, would 
be preserved. 

The writer has reason to believe that some such plan would be supported 


by some of the most influential newspapers in the state which have always 
stoutly defended the primary law. If a change is desirable, as I believe, this 
looks like an opportune time to begin work. At any rate, it is a matter that 
all of us should give very serious consideration. 


INCORPORATION OF THE BAR 

At the last meeting of the Association it was authorized that a bill pro- 
viding for the incorporation of the Bar be prepared and submitted to the next 
session of the legislature. That bill is now almost completed and such presen- 
tation will be made. 

In a general way it provides for the incorporation of the bar; that no one 
shall be permitted to practice in the State of Kansas who is not a member 
thereof and giving the Association as such certain disciplinary powers over 
its members. 

The advantage of such a bill seems too obvious to necessitate comment. 
But in addition to those obvious advantages, if we have a closely knit and 
compact organization, comprising every lawyer of the state, it will give us 
considerably more influence with reference to legislative and other matters 
with which we, as lawyers, are peculiarly concerned. Nevertheless, regardless 
of the advantages that such a bill may contain, it will be so much waste paper 
unless the legislature can be induced to pass it, and that can only be accom- 
a by the education of individual members of the legislature by the 
awyers. 
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It would seem that inasmuch as the bill affects the lawyers only, the legis. 
lature would be willing to pass almost any bill that is agreed upon amongst 
ourselves. But there will be opposition to it from different quarters, and if we 
really want to incorporate, we must do some work. 

It is not much of a task for the lawyers in each legislative or senatorial 
district to see the members of the legislature in that district and explain the 
reasons for and the merits of the bill, and it is hoped and urged that this will 


_ be done. With some help, we have every reason to believe that the bill can 
be passed. 





























THE CORPORATION CODE 


For a long time it has been realized that our present corporation code is 
inadequate; in many instances confusing, and that it drives a certain amount 
of legitimate business out of the state. The Bar Association for the past several 
years has been agitating the question of the adoption of a new code and, the 
legislature permitting, we are about to realize our hopes. 

A committee was appointed about a year ago to consider the question and 
after some preliminary work a sub-committee consisting of Charles Hunt, 
Thomas A. Lee, F. J. Moreau and Robert Foulston met and worked for a 
solid week, day and night, drafting a preliminary bill. I mention the names 
of the sub-committee particularly because of the tremendous amount of work 
which they have done without hope of material compensation, and to them 
the bar owes a debt of gratitude. 

After the preliminary draft was completed the whole committee met and 
spent three days going over the same. Certain revisions were made; other re- 
visions were suggested and the matter was referred back to the sub-committee, 
which is again at work. Within a few days from this writing, the sub-com- 
mittee will have completed its work and again the whole committee will meet 
to adopt the final draft of the bill. 

What has been said above with reference to the work necessary to adopt 
the bill to incorporate the Bar applies with more force to the corporation code 
bill. It affects not only lawyers but everyone in the state and will be scruti- 
nized with greater care and more objections, even though not valid objections, 
will be raised against it. The bill may not be perfect; of course it is not. But if 
hard work by the committee with an abundance of material at hand could 
draft a good bill, it will be a good bill. 

The changes made in the proposed new code are not revolutionary. It was 
largely a matter of supplying discrepancies, correcting inconsistencies and sim- 
plifying procedure. In attempting to accomplish these purposes the committee 
took what it regarded as the best features from the corporation codes of various 
states where the law was well settled with reference to the meaning of the 
different provisions adopted. 

If you approve of the bill as finally drafted, again you are urged to use 
your influence with the individual members of the legislature to see that it is 
passed. It will be a help to the lawyers, a help to business, and a distinct accom- 
plishment of the Bar Association. 















































































Case COMMENTS 


(Case Comments 


Evidence—Medical Testimony Based Partially on History.—In a personal injury case 
physicians testified that their opinion was based in part upon the history of the case as 
given to them by the plaintiff. The defendant’s motion to strike out the testimony for 
that reason was overruled. Held, while a physician may not give an opinion based partially 
on personal examination and partially on what the patient had told him, not every refer- 
ence to the history of the case requires a reversal and that the testimony received was not 
based on the history of the case “to an extent seriously objectionable”. Judgment of $16,125 
affirmed. Van Pelt v. Richards Paint and Paper Co., 1932, 136 Kan. 212. 

Part of the testimony given by the physicians and received from the history given by 
the patient related to pain suffered. The same character of testimony was held not to be 
prejudicial error in Kersting v. Reese, 1927, 123 Kan. 277, 255 Pac. 74, where the physi- 
cian over objection was permitted to testify that the patient stated that he was suffering 
from headaches. 

The opinion cites a number of Kansas cases which are based upon the rule that such 
evidence is inadmissible because it is hearsay. This well-founded and rightly established 
rule of law is avoided by saying that the question involved was not whether the rule was 
violated but whether it was violated to the extent that the judgment appealed from 
should be reversed. 

In view of the fact that the record disclosed no objection to the testimony when it 
was received, the decision on this point is unquestionably correct. But the rule of law 
laid down by the opinion is not based on this point. It permits hearsay, while recognizing 
that it should not be permitted. The practical effect of such rule will permit the injured 
party to emphasize the intangible injuries such as headaches, nervousness, pain, suffering, 
loss of sleep, etc., as many times as his finances will permit him to employ physicians 
who are willing to lend a ready ear to his ailments. 


Insurance—Waiver of Premium in Case of Disability——The insurance policy sued on 
provided for the waiver of premium upon total permanent disability and proof thereof 
to the company prior to default. The evidence tended to show that the assured became 
totally disabled at the beginning of 1928, was adjudged insane in May of 1929 and died 
in August of that year. The premium due in August, 1928, was not paid. No notice or 
proof was given to the company until after death. Held, not only must the assured be 
totally disabled, but proof of that fact must be furnished to the company while the policy 
is in force in order to secure the benefit of the clause providing for waiver of premium. 
Decision of the lower court sustaining the demurrer to the evidence affirmed. Smith v. 
Missouri State Life Insurance Co., 1932, 134 Kan. 426, 7 Pac. (2nd) 65. 

The conflict of authorities on this question is noted and discussed by the Court in 
what was designated in a like case to the same effect as “a splendid review of the au- 
thorities”. (Egan v. New York Life Insurance Co., 1932, 60 Fed. (2nd) 269.) To the same 
effect will be found the yet more recent case of Berry v. Lamar Life Insurance Co. (Miss., 
1932), 142 So. 445. 

It is clear that the decision in the case discussed is in accord with weight of authority 
both in number and the soundness of reasoning, and breaks clearly away from those deci- 
sions which do violence to plain language and find ambiguities where none exist. 


Negligence—Injuries Received on Dark Premises.—Plaintiff went on defendant’s prem- 
ises on business. He found no one at the entrance and went back through the building. 
He was unfamiliar with the premises and it was so dark he could not see his way, in 
consequence of which he fell off a loading dock and sustained severe injuries. Held, where 
one cannot see, he proceeds at his peril, and if he suffers injuries, is held guilty of negli- 
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gence as a matter of law. Judgment for plaintiff reversed and entered for defendant, 
Knurre v. Graham Ship by Truck Company, 1932, 136 Kan. 356. 

This decision is clearly the law. For decisions other than those cited in the opinion, 
where, on almost identical facts, the same conclusion is reached. See Sweet v. Railroad 
Co., 1902, 65 Kan. 812, 70 Pac. 883; Dehoney v. Harding, 1924, 300 Fed. 696; and Dayj; 
v. Woolworth Co.. 1932, 60 Fed. (2nd) 344. 


Sunday Picture Shows—Injunction as Public Nuisance—The defendants operated 
picture shows on Sunday. The state alleged that labor in picture shows and the sale of 
tickets therefor, were in violation of the criminal statutes, that there was no adequate 
remedy at law, and that the persistent violation of law was a public nuisance which 
should be enjoined. 

Held, courts will not ordinarily enjoin acts which are violations of law for that 
reason alone. Injunction refused. State ex rel v. Barron, 1932, 136 Kan. 324; State ex rel v, 
lola Theater Corp., 1932, 136 Kan. 411. 

The theory of the State was based on the language of the early case of State ex rel. v, 
Crawford, 1882, 28 Kan. 726, wherein, in a liquor case, the court said: 


“Every place where a public statute is openly, publicly, repeatedly, continuously, 
persistently and intentionally violated, is a public nuisance.” 


While the language therein used is broad enough to include any business, the doc. 
trine has been much limited by later decisions. Thus it has been applied in liquor nui- 
sance cases (State v. Rabinowitz, 1911, 85 Kan. 841, 118 Pac. 1040; Mugler v. Kansas, 1887, 
123 U.S. 623, 31 L. Ed. 206), and in cases involving an insane asylum (State ex rel ». 
Lindsley, 1911, 85 Kan. 79, 116 Pac. 207), a bawdy house (State ex rel v. Coler, 1906, 75 
Kan. 424, 89 Pac. 693), a cancer hospital (Statler v. Rochelle, 1910, 83 Kan. 96), and the 
usurious practice of loan sharks (State ex rel v. McMahon, 1929, 128 Kan. 772, 280 Pac. 
906). In each instance, as the court pointed out in the case discussed, the injunction was 
based upon a statute authorizing such procedure, or upon facts which proved the inva- 
sion of personal or property rights. 

In the opinion the case of State v. Snelling, 1905, 71 Kan. 499, 90 Pac. 966, is referred 
to as presenting an analogous situation. There the action was to restrain the prosecution 
of criminal actions, and it was held that equity would not interfere. This matter was the 
subject of controversy before the United States Circuit Court of Appeals in the case of 
Boynton v. Fox West Coast Theaters, 1932, 60 Fed. (2nd) 851. This was an action by 
the theater company to enjoin the attorney general, county attorneys, sheriffs and other 
law-enforcement officers from prosecuting under the criminal statutes for operating its 
theaters on Sunday. The court held that as a general rule a court of equity would not 
interfere to prevent the enforcement of a criminal statute, and reversed the decision of 
the lower court which granted an injunction. 

The net result of these decisions is to relegate to the law courts the controversies 
which properly belong there. If the statutes which govern labor on Sunday or the sale of 
merchandise on that day are in fact invalid (an assumption contrary to many Kansas deci- 
sions among which are Topeka v. Crawford, 1908, 78 Kan. 583, 96 Pac. 862; State v. 
Kelly, 1930, 129 Kan. 849, 284 Pac. 363; State v. Blair, 1930, 130 Kan. 863, 288 Pac. 729), 
such defense can be and should be presented when such a case arose. On the other hand, 
it is hard to see why the State should attempt injunction, which is founded on the inade- 
quacy of a legal remedy, when a remedy is provided by statute which must be presumed 
to be adequate as it is the remedy provided by the law itself. 

The decision in the case discussed is in accord with the rule announced by a number 
of other courts of last resort, among which are the following: Commonwealth v. Smith, 
(Pa., 1920), 109 Atl. 786; State v. Schweickardt (Mo. 1892, 19 S.W. 47; Barry v. State 
(Texas, 1919) 212 S.W. 304; Lyric Theatre v. State (Ark., 1911, 136 S.W. 174; Twigger 
v. Rosenberg, 98 N.Y.S. 771. 
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Workmen’s Compensation Act—Freezing as an Accident—A workman was engaged 
with others in erecting an oil derrick in a wheat field. The trial court found that the 
freezing of his foot, in the field which was wet, slushy and cold, and to which he was 
exposed the greater part of a day, was an accidental injury for which compensation should 
be awarded. The Supreme Court limited its decision to the particular facts recited and 
held that this was not an accident within the meaning of the word as used in the Kansas 
Compensation Act. Wright v. Keithe, 1932, 136 Kan. 393. 

Many courts have decided that freezing is an accident within the meaning of an 
accident insurance policy (Cornelius, Accidental Means, p. 62; 1 Corpus Juris, p. 428; 
Couch, Insurance, Vol. 5, p. 4057), or a workmen’s compensation act. (13 A.L.R. 975, 
and subsequent notes, where the cases are collected; Schneider, Workmen’s Compensation 
Law, 2nd Ed., Sec. 192). In many cases the conclusion was assumed, and the reason there- 
fore entirely overlooked or disregarded. An example is found in Hoag v. Laundry Co., 
1923, 113 Kan. 513, 215 Pac. 295, wherein it was said: 


“Tt is now generally recognized that what is known as heat stroke is an accident, 
within the meaning of compensation laws, and frostbite has been placed in the same 
category.” (p. 515.) 

In the case discussed, it is clearly pointed out that freezing is not, in and of itself, an 
accident. Surrounding circumstances may bring it within the category of the involuntary 
or unusual and thus give it the character of an accident. Under such circumstances, it 
may be fairly inferred from the opinion, an award of compensation for freezing would 
be sustained. 

It is apparent from the opinion that the Court requires the same quantum of proof 
in a case of freezing as has been previously required in other injuries received under 
similar circumstances. Thus in Mathis v. Ash Grove, etc., Co., 1928, 127 Kan. 93, 272 
Pac. 183, recovery was permitted for death by lightning upon the evidence that the 
lightning was more severe where the workman was standing than elsewhere. In Chap 
v. Swift & Co., 1925, 118 Kan. 35, 233 Pac. 800, and Taylor v. Swift & Co., 1923, 114 
Kan. 431, 219 Pac. 516, recovery was denied because the workmen who received injuries 
from cold, or alternating cold and heat, were not exposed to any greater extent than other 
workmen. Gilliland v. Zinc Co., 1922, 112 Kan. 39, 209 Pac. 658, is a good illustration of 
the point discussed. The workman became overheated at his task. While in that condi- 
tion, he drank ice water which caused congestion of the vascular system and caused his 
death. The overheating alone was not an accident; the added factor of drinking ice water 
caused the death, which was properly designated as accidental. 

The decision and opinion puts another guidepost on the boundary line between those 
cases which are accidental and those which are not. The distinction is clear, and should 
be easy to follow, particularly in those which involve injuries arising from the elements. 


World War Veterans Act—Exemption of Benefits Received Thereunder—A soldier 
in the world war died, leaving two minor children surviving. Their guardian received 
compensation and insurance money from the government which was invested in securities. 
The securities were listed for taxation and exemption claimed thereon under Section 22 
of the World War Veterans Act (43 U.S. Stat. 613, U.S. Code Ann. Title 38, Sec. 454) 
which is as follows: 


“That the compensation, insurance and maintenance and support allowance pay- 
able under titles II, III and IV, respectively, shall not be assignable; shall not be sub- 
ject to the claims of creditors of any person to whom an award is made under titles 
II, III or IV; and shall be exempt from all taxation; Provided, that such compensa- 
tion, insurance and maintenance and support allowance shall be subject to any claims 
which the United States may have, under titles II, III, 1V and V, against any person 
on whose account the compensation, insurance, or maintenance and support allow- 
ance is payable.” 
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After referring to the decisions holding that exemptions from taxation should be 
strictly construed, it was held that the word “payable” should be construed as being sub. 
stantially equivalent to “due or to become due”, and that the money when paid was no 
longer “payable” or “due or to become due”, and was therefore taxable. State ex rel. y, 
Shawnee County Commissioners, 1931, 132 Kan. 233, 294 Pac. 915. Certiorari denied, 
283 U.S. 855. 51 S. Ct. 648, 75 L. Ed. 1462. 

It will be noted that the decision is placed squarely on the construction of the word 
“payable” and that the re-investment of the funds is mentioned incidentally only. 

A consideration of the history of this legislation would seem to require a different 
conclusion. 

The language now contained in Section 22 originated in the Act of October 6, 1917, 
amending the original War Risk Insurance Act of 1914. The amendatory act provided 
three benefits, namely, allotments and allowances, Article II; compensation, Article III; 
insurance, Article IV. Article II contained no exemption provisions; Article III, Section 
311, provided, “that compensation under this article shail not be assignable, and shall 
be exempt from attachment and execution and from all taxation”; while Article IV, Sec- 
tion 402, second sentence, provided, “The insurance shall not be assignable, and shall not 
be subject to the claim of creditors of the insured or of the beneficiary”. The intent of this 
legislation, if in doubt, can be readily ascertained by reference to page 45 of the Senate 
Report on the pending Bill, and to page 5 of the supplemental report thereon. In the 
former, Judge Mack, replying to a question from Senator Smoot, after referring to the 
recognized doctrine of spendthrift trusts, stated that the benefits, “not only cannot be 
taken for his debts but cannot be taken for the debts of the beneficiary.” 

This Act of October 6, 1917, was amended by the Act of June 25, 1918, in which 
Act, Section 22 in its present form, insofar as the question now under consideration is 
concerned, was enacted to take the place of Section 311 and the second sentence of Sec- 
tion 402 of the former Act (Section 22 of the Act of June 7, 1924, was Section 28 of the 
War Risk Insurance Act, as amended). Throughout the consideration of the Bill, which 
became the Act of June 25, 1918, the word “payable” is referred to as synonymous with 
“received”. For example, on page 12 of the Report of the Hearings of the Committee on 
interstate and Foreign Commerce considering the Bill (Senate 4482) the following language 
is used, “Section 28 simply provides a uniform rule about money received under Articles 
II, III or IV of the Act, shall not be assignable, and shall not be subject to the claims of 
creditors.” On page 22 of the Report of the Committee on Finance (Senate) regarding 
the same Bill, the following statement is made by Honorable Thomas B. Love, Assistant 
Secretary of the Treasury, “Another provision makes a uniform rule applicable to the 
whole Act providing that allotments and allowances, compensation and insurance are not 
assignable, not subject to the claims of creditors, and that they are exempt from taxation. 
A similar provision is found in Section 311 relating to compensation, and in Section 301 
(402) relating to insurance. * * *” On page 2 of the Report of the Committee on Inter- 
state and Foreign Commerce of the House of Representatives, H.R. 12037 (which was 
the same as Senate Bill 4482), the following is stated, “Section 28 simply provides a uni- 
form rule about money received under Articles II, III or 1V of the Act, shall not be as- 
signed, and shall not be subject to the claims of creditors.” Again in the Report of the 
Hearings before the Committee on Interstate and Foreign Commerce of the House of 
Representatives, H.R. 11659, May 1, 1918, on page 7, Honorable Thomas B. Love, As- 
sistant Secretary of the Treasury in charge of the Bureau of War Risk Insurance testified, 
“Section 6 (28) proposes to make a uniform rule applicable to the whole Act, providing 
that allotments and allowances, compensation and insurance are not assignable, not sub- 
ject to the claims of creditors, and that they are exempt from taxation. * * *” 

He pointed out on the next page of his testimony that it was considered desirable to 
make an exception in favor of the United States. The Section was enacted in the exact 
language carried in the Bill—which is that of the present Section 22. 

From the above, it is clear that the Congress used the term “payable” as synonymous 
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with the word “received”. This is in direct conflict with the interpretation applied by 
the Supreme Court of the State of Kansas in the instant case. 

Decisions from other states are divided upon this question. The case discussed is 
cited with approval and followed in Puffenbarger v. Charter (W. Va., 1932), 165 S.E. 541. 
The Pennsylvania Superior Court reached the same conclusion in Saxe v. Board of Revi- 
sion of Taxes, 1932, 163 Atl. 317, wherein it was said: 

“The evident purpose of Congress was that the veteran could not assign, or his 
creditors attach, money that was payable, or in course of transmission.” 

To the contrary will be found the cases of City of Atlanta v. Stoker (Ga., 1932), 165 
SE. 270; In re Harris’ Estate (Minn. 1930), 229 N.W. 781; Surace, et al. v. Danna, et al. 
(N.Y. 1928), 161 N.E. 315, and Purvis v. Walls (Ark., 1931), 44 S.W. (2nd), 353. In 
two other states it has been held that insurance money received from the United States 
government is not subject to the state inheritance tax. (In re Cross’ Estate (Wash., 1929), 
278 Pac. 414; Tax Commission of Ohio v. Rife (Ohio, 1927), 162 N.E. 299). Georgia and 
Arkansas carry the exemption of the act so far that real estate purchased with money paid 
by the government is exempt from claims of creditors and from taxation (Rucker v. 
Merch (Ga., 1931), 159 S.E. 501; Purvis v. Walls (supra.). 

Aside from the fact that the history of the legislation evidences a plain intention of 
Congress to exempt insurance and compensation payments to veterans and their depend- 
ents, the interpretation given to the Act which permits such money to be taxed or attached 
by creditors nullifies the Act. Whatever the benefit, whether compensation or insurance, 
it was not subject to taxation, attachment or garnishment when in the coffers of the 
Treasury Department of the United States, nor while being transmitted through the mails. 
It is elementary that, if at all, the benefit would not become subject to tax by the state or 
daim by a creditor until it reached the pocket of the veteran. If this be good logic, then 
Congress need have made no mention of exemption from taxation or the claims of credi- 
tors. Unless Congress intended to do a useless thing, the only conclusion that can be drawn 
from the Act is that the word “payable” was intended to mean “paid”. 








Crimes—Driving Automobile While In- 
toxicated—Police Court—Record of Convic- 
tion—V ehicle Commissioner—Sus pension or 
Revocation of Driver's License —Under sec- 
tions 8-127 and 8-128, R.S. Supp. 1931, re- 
quiring records of conviction obtained for 
any of the enumerated crimes be forwarded 
to the Vehicle Commissioner, HELD: Has 
no application to convictions secured in a 
police court. The duty is mandatory upon 
the Vehicle Commissioner to revoke a li- 
cense for a conviction of any of the enumer- 
ated crimes, but such a revocation of a 
driver’s license or a suspension for a limited 
period of time is discretionary in the Ve- 
hicle Commissioner where the conviction 
upon which such suspension or conviction 
is had is obtained in a police court.—10/ 
17/32 Manhattan. 


Corporations — Foreign Corporations — 
Doing Business in Kansas——Where a Mis- 
souri corporation is organized for the pur- 
pose of owning real estate to be used as a 
golf club and where such land is located 
wholly within the state of Kansas, HELD: 
That this corporation must comply with 
Sec. 17-501 to 17-508, inclusive, R.S. 1923, 
which govern the admission of a foreign 
corporation to the state of Kansas.—12/7/32 
Kansas City, Missouri. 


Firemen’s Relief Fund—The Insurance 
of Municipal Corporations —HELD: Where 
insurance has been secured under authority 
of Chapter 40, Art. 17, 1931 Supp. R.S. 
Kansas, the disbursement of moneys to the 
widow or dependents of a member of a fire 
department is limited under sec. 40-1707, 
R.S. Supp. 1931, to injuries received in the 
line of duty. In a like manner insurance 
against accident or injury to health is lim- 
ited in the same manner to injuries or sick- 
nesses incurred in the line of duty.—11/ 
29/32 Baxter Springs, Kan. 

Insurance — Deductions from Premiums 
on Five-Year Contract.— Under a special 
five-year installment plan instituted by an 
insurance company, it was contemplated 
that the insured should pay a total of $420 
premium for five-years’ insurance on the 
basis of making a payment of $105 advance 
premium at the beginning of the first year, 
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and $78.75 advance premium at the begin. 
ning of the second, third, fourth and fifth 
years, bringing the aggregate to $420. Upon 
the same contract of insurance, but which 
was to run for the period of one year, the 
same company charged a premium of $100, 
HELD: The above plan violated sec. 40- 
917, R.S. Supp. 1931, inasmuch as the in. 
sured would receive protection at less than 
the rate charged customers upon a one-year 
contract.—11/25/32 McPherson, Kansas, 


County Funds — County Treasurer — 
Qualified County Depository —Under au. 
thority of section 19-530, Revised Statutes, 
1923, and the operation of section 9-142, 
R.S. Supp. 1931, it is the duty of the county 
treasurer to withdraw from any county 
depository funds deposited by him in excess 
of the amount for which the county has re. 
ceived security. It is the duty of the county 
treasurer to procure adequate security for 
county deposits, and in the event such se 
curity cannot be obtained within the coun- 
ty, it is then his duty to procure such secur- 
ity from depositories outside of his county 
but within the state of Kansas.—12/23/32 
Kansas City, Missouri. 


Building and Loan Association—Interest 
on Shares—The Building & Loan Associa- 
tion has no authority or power to promise 
to pay a given, fixed and specified rate of 
interest or dividend upon its shares of stock. 
Sec. 17-1019, Revised Statutes, 1923, requir- 
es that interest or dividends upon the shares 
of building and loan stock shall not be de- 
clared except out of the earnings of the 
Building & Loan Association. — 12/29/32 
Building. 


Probate Judge — Re-Election — A ppoint- 
ment of Officers—Term—Where a probate 
judge was re-elected to succeed himself in 
office, and since the date of such re-election, 
but before taking office upon the term 
to which he was re-elected, died: HELD: 
That a vacancy was created in the term 
for which said probate judge was then 
holding office, and which vacancy should 
be filled by appointment and that by vir- 
tue of the operation of section 11, article 
3, and section 12, article 3, of the Con- 


(Continued on page 247) 
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Lloyd M. Kagey, formerly of Beloit, Kan- 
sas, is now a resident of Wichita, and is 
associated with the firm of Kagey and 


Black. 


Elmer E. Euwer, Goodland, reports that 
their local bar contemplates calling a meet- 
ing to draft a bill changing their July term 
of court in Sherman County to about the 
middle of August, in order that it will not 
interfere with their harvest, which is always 
started or farmers are in preparation for 
sarting, at the July term. As a result all 
jury cases are passed and it makes a very 
heavy November docket. It is agreed they 
should have a summer term to lighten the 
jury work in the fall. No doubt the legisla- 
ture will see their need for a change. 

* * 

A. E. Elias was re-elected county attorney 

at the last election, Rush County. 
* * * 


The January docket for the District 
Court of Rush County was the lightest for 
many years, probably in the history of the 
county. The depression has surely hit the 
law business. 

7 . * 

Judson S. West, formerly District Judge 
of the Sixth Judicial District and Justice of 
the Supreme Court, has recently opened a 
law office in Pleasanton, Kansas, where he 
expects to devote the remainder of his life 
to the practice of law. Judge West has been 
practicing for the past few years at Olathe, 


Kansas. 
* 7 - 


Hon. Charles F. Trinkle of Fort Scott, 
District Judge, passed away on December 
4, 1932. Judge Trinkle practiced at La 
Cygne, Kansas, until his appointment by 
Governor Paulen. He was elected four years 
ago and had served some five years at the 
time of his death. Judge Trinkle died before 
he knew that he had been defeated by Hon. 
W. F. Jackson of Fort Scott. Judge Trinkle 
was able and industrious and enjoyed the 
very highest regard of the Bar generally 
who practiced in his court. 

* * * 

Bannus Hudson of Fort Scott was ap- 

pointed by Governor Woodring to fill out 
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the unexpired term of Charles Trinkle as 
District Judge of the Sixth District, com- 
prising Bourbon and Linn counties. Judge 
Hudson is probably the last veteran of the 
Civil War to occupy a bench in Kansas. 
The appointment of Judge Hudson was 
recommended to Governor Woodring by 
unanimous vote of the Bar at Fort Scott. 
Judge Hudson had acted as judge pro tem 
of the Bourbon County District Court by 
election of the Bar during Judge Trinkle’s 
illness, and upon the death of the latter, 
was appointed by the Governor, serving 


until January 9, 1933. 
* * 


Lloyd S. Miller, Washburn °31, who, 
upon graduation, formed a partnership 
with Walker Means, Hiawatha, was elected 
County Attorney of Brown County, leading 
the Republican ticket. 

. * * 

F. M. Pearl, Hiawatha, one of the state 
Democratic leaders, retires from the office 
of county attorney this year and has formed 
a partnership with Roy Nelson, formerly 
of Kansas City, Missouri, under the firm 
name of Pearl & Nelson. 

* * * 

R. C. Russell, of Great Bend, one of the 
leading attorneys of Barton County, was 
elected state senator of the 35th Senatorial 
District at the last election. 

* * . 

Earl Bohannon and L. A. Goodrich have 
formed a co-partnership for the general 
practice of law with offices at Parsons and 
Oswego, Kansas. 

. * * 

J. T. Cooper, Fredonia, was elected Judge 
of the Seventh Judicial District at the last 
election. 

* * * 

W. H. Sproul died on the 27th day of 
December, 1932. He began the practice of 
law in Sedan in 1895, and was an active 
practitioner until elected to Congress in 
1922. He represented the Third Congres- 
sional District in Congress for eight years. 
In addition to the law business he has been 
engaged in the oil and gas business. He was 
an able lawyer and his loss will be keenly 
felt. 
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Andrew Hamilton Skidmore, 76, Colum- 
bus lawyer and jurist for more than half a 
century and prominent Republican, died at 
his home in Columbus, of pneumonia, Dec- 
ember 21st. 

He graduated from the law school of the 
University of Michigan in 1876, and opened 
a law office in Columbus the same year. 
For eight years he was judge of the Elev- 
enth Judicial District, Cherokee County, 
from 1895 to 1903, and was state senator 
from Cherokee County during the Jonathan 
Davis administration. Mr. Skidmore was 
president of the Citizens Bank of Weir; 
vice-president of the First National Bank, 
Columbus, and a member of the board of 
directors of the American State Bank, Os- 
wego. He was the oldest practicing lawyer 
in Cherokee County, and also practiced law 


in Columbus longer than any other attorney. 
* * ” 








































































































The next meeting of the Bar Association 
will be in Topeka some time in May, the 


exact date to be announced later. 
. . * 

















Paul L. Aylward was elected county at- 
torney last November and took over the 
duties of office January gth. Donald J. Ma- 
gaw, retiring, has opened an office in Ells- 
worth for the general practice of law. 

* * * 




















A Lincoln, Kansas, attorney recently filed 
a damage suit for a woman client for dam- 
ages for breach of promise to marry and 
plaintiff only asked $100,000 damages or 
heart balm for wounding her feelings. Both 
plaintiff and defendant are of mature age, 
so it is no juvenile affair. This should be 
fair notice that heart damages and failure 
to marry come high in Lincoln County. 

* * * 



































Harold Payne, the retiring county attor- 
ney, has re-established his offices down town 
in the Edwards Building, Kinsley. 

. © * 














J. W. McCormick, who had practiced 
law at La Crosse, until retiring a few years 
ago, since 1885, died January 16, 1933, 
aged 85 years. Mr. McCormick was a Union 
soldier, participating in Sherman’s famous 
“march to the sea”. His many friends grieve 
at his loss. 



































It is interesting to note that out of the 
165 members of the legislature of the State 
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of Kansas, only 34 are attorneys. There are 
14 senators who are attorneys, as follows: 
1st District, A. O. Delaney, Jr., Troy; and 
District, M. A. Bender, Holton; oth District, 
Simeon Webb, Pittsburg; 14th District 
F. J. Oyler, Iola; 21st District, Hal E. Hay. 
lan, Manhattan; 24th District, E. H. Rees 
Emporia; 25th District, Ralph B. Ralston, 
El Dorado; 27th District, Kirke W. Dale, 
Arkansas City; 28th District, E. J. Taggart, 
Wellington; 29th District, Arnold C. Todd, 
Wichita; 30th District, Claude O. Conkey, 
Newton; 33rd District, Daniel M. Mc. 
Carthy, Mankato; 35th District, R. C. Rus. 
sell, Great Bend; 39th District, E. H. Ben- 
son, Colby. 

There are twenty attorneys who are in 
the House of Representatives, as follows: 
2nd District, Oscar P. May, Atchison; 18th 
District, Harry W. Fisher, Fort Scott; 53rd 
District, R. A. Cox, Augusta; 23rd District, 
Grant Waggoner, Baxter Springs; 51st Dis 
trict, S. C. Bloss, Winfield; 20th District, 
W. H. Ryan, Girard; 57th District, Mat 
Guilfoyle, Abilene; 11th District, Geo. K. 
Melvin, Lawrence; 47th District, Edward 
E. Pedroja, Eureka; 85th District, Jess R. 
White, Mankato; 15th District, John 0. 
Morse, Mound City; 26th District, Carl E. 
Zeigler, Coffeyville; g1st District, W. H. 
Vernon, Larned; 75th District, Charles 
Hall, Hutchinson; goth District, Elmer M. 
Roth, La Crosse; 63rd District, Morris John- 
son, Salina; 66th District, J. Wirth Sargent, 
Wichita; 67th District, J. W. Blood, Wich- 
ita; 35th District, Roy N. McCue, Topeka; 
29th District, W. G. Fink, Fredonia. 

* . + 

Judge J. E. Andrews, attorney of La 
Crosse, who started the practice of law 
when western Kansas was young, and re- 
tired some years ago, is in feeble health 
this winter. 

* ” * 

C. E. Lindley, a member of the Douglas 
County Bar for almost forty years, former 
Probate Judge and City Attorney of Law- 
rence, passed away on December 24th. 
Judge Lindley was born in Indiana but his 
parents moved to Kansas during his in- 
fancy and practically his entire life was 
spent in Lawrence. He was a graduate of 
the Law School of the University of Kan- 
sas and a former President of the Douglas 
County Bar Association. 
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No. 2 since its creation in 1911. He turned 
over his gavel to Judge Robert L. NeSmith. 
- a * 


W. D. Atkinson, a former Justice of the 
Kansas Supreme Court and retiring Dis- 
trict Judge, and Harry L. Ladbury, retiring 
Court Reporter, have formed a partnership 


for the practice of law at Parsons, Kansas. 
* * 7 


Judge E. E. Enoch, aged 69, well-known 
Wichita attorney, died on January gth after 
a heart attack. He came to Wichita in 1888 
and has engaged in the practice of law since 
that time. He was Probate Judge of Sedg- 
wick County, 1904 to 1907. He was justice 
of the peace, ’97 to 99; police judge, "99; 
deputy probate judge, 1895 to ’96 and 1904 
to 1906. 

In city courts he often occupied the bench 
and was noted for his fairness and good 
judgments. He was one of the best-loved 
members of the local Bar Association. 

High tribute was paid to his life and 
professional character in resolutions and 
eulogies given January 22 at a memorial 
meeting of the County Bar Association at 
the Court House. Speeches were made by 
O. A. Keach, Judge Thornton Sargent, 
J. W. Ward, Judge Grover Pierpont, ex- 
pressing the love and regard held for a 
of law in Coldwater. pioneer attorney whose memory will long 

. fe * be cherished by the community. 

Paul R. Wunsch, K.U. ’25, of Kingman, ” ° 
and Clark A. Wallace, K.U. ’25, Kingman, The next annual meeting of the Bar As- 
have formed a partnership for the practice sociation of Northwest Kansas will be held 
of law under the firm name of Wallace & at Ellsworth on June 15th. 

Wunsch. -_ = F 


C. E. Baker, who has been county attor- 
ney of Comanche County for the last 20 
years but who is now in Prohibition Service 
of the United States Government, expects 
to be relieved of his present employment 
about March 4 and return to Coldwater to 
practice law. 

> < 

W. Carl Foster has been deputy county 
attorney for Mr. Baker the last two years 
and is now opening an office for general 
practice in the Peoples State Bank Building, 
Coldwater. 

* . . 

Horace H. Rich is the newly elected coun- 
ty attorney for Comanche County. The firm 
of Rich and Rich of which he is the junior 


member will continue the general practice 


wer re’ aha 


 —— + 


On January 7th, Judge Thornton Sar- 
gent, Sr., veteran and respected lawyer of 
Wichita, Kansas, retired from the District 
Court Bench. He served for nearly 26 years 
as District Court Judge, and in Division 


Richard Thompson, son of R. H. Thomp- 
son, of Gove, Kansas, has accepted a posi- 
tion as assistant instructor in Yale Law 
School at New Haven, Connecticut. Mr. 
Thompson graduated from Yale Law 
School last June. 


With the Local Bar Associations 


The lawyers of Edwards County met at 
The Al-An-Et Coffee Shop at Kinsley on 
Wednesday, January 11, 1933, for noon lun- 


All of the practicing attorneys of Rush 
County were in attendance at the mid-win- 
ter meeting of the Southwest Kansas Bar 
Association, Dodge City, December 28th. 
This made a record for Rush County. 
W. H. Russell, La Crosse, was among the 
old practitioners honored at this meeting, 
having been in the practice since 1888. 


cheon together and to form a permanent 
local bar organization. Mr. W. E. Broadie 
was elected president. It was decided to 
meet every other Wednesday at noon. 
Those present were A. L. Moffat, G. E. 
Wilson, W. E. Broadie, John A. Etling, 


The Northwest Kansas Bar Association 


(comprising the Sixth Congressional Dis- 
trict) will hold its annual meeting at Ells- 
worth, Kan., on Wednesday, June 14, 1933. 


H. F. Thompson, Jerome K. Wilson, and 
Harold Payne. These comprise the entire 
local bar. 





246 The JournaL 


The Crawford County Bar Association 
held its annual meeting for election of of- 
ficers at Pittsburg on November 21, 1932. 
The officers elected are as follows: F. B. 
Wheeler, President; Sylvan Bruner, Vice- 
President; Carl Pingry, Secretary-Treasurer. 
The annual banquet will be held at Pitts- 
burg on the evening of January 21st, 1933. 

aa 7 * 


On December 19, 1932, at Stockton, the 
Executive Committee of the Bar Association 
of Northwestern Kansas met and President 
E. H. Benson (state senator-elect) of Colby 
announced committees for 1932-1933 as fol- 
lows: amendment to laws: J. R. White, 
Mankato, L. R. Royce, Salina, Dan Hopson, 
Phillipsburg, V. E. Danner, Ellsworth, and 
F. C. Baldwin, Concordia. Professional 
ethics: J. E. Taylor, Sharon Springs, E. E. 
Euwer, Goodland, D. H. Postlethwaite, St. 
Francis, Theodore Metz, Lincoln, A. W. 
Relihan, Smith Center. Memorial: David 
Ritchie, Salina, H. McCaslin, Osborne, 
F. D. Boyce, Minneapolis. Probate practice, 
special committee: W. K. Skinner, Stock- 
ton, C. A. Spencer, H. F. Herrman, Hays, 
D. F. Stanley, Mankato, C. L. Hunt, Con- 
cordia. Unlawful practice of the law (spe- 
cial committee to co-operate with State Bar 
Committee): E. C. Flood, Hays, John M. 
Bremer, Oberlin, and R. H. Thompson, 
Gove. 

Thus far the Northwestern Bar has done 
much of the total work of analysis and re- 
vision of the probate practice project. 

- - 


* 

Board of Governors of the Sedgwick 
County Bar Association met January 12, 
1933, at the call of their new president, 
Jean Madalene, to discuss matters of policy 
and name new members to the board. 

Donald I. Mitchell, young attorney, was 
appointed to the vice-presidency; O. W. 
Heisel was re-appointed secretary, and Enos 
Hook continues for his fifth year as treas- 
urer. 

Directors of the association, two of which 
are elected at each annual meeting, are: 
Judge Ross McCormick, P. D. Gardiner, 
Claude I. Depew, George Austin Brown, 
L. P. Brooks, and William J. Wertz. 

At a later meeting a legislative policy 
during the present session of the state as- 
sembly was discussed. 

District judges in an impromptu meeting 


at the court house January 11 named Hen 
V. Gott and Lawrence Weigand to the 
law library board, a body composed of the 
four district judges and two attorneys, They 
succeed John Bryant and L. H. Hasty to 
places on the board. The board supervises 
the collection of dues, the appointment of 3 
librarian and the purchasing and mainte. 
nance of the law books. 
. . 7 

Much of the great success of the regular 
annual meeting of the Montgomery County 
Bar Association held in Independence, Kan. 
sas, on January 2, 1933, is due to Frank 
Clampitt, young and promising attorney of 
Independence. He managed a meeting 
which is said to be one of the best the Bar 
in Montgomery County has ever had. 

The meeting was an all-day affair. The 
morning was given over to sounding the 
docket and assignment of cases in the dis. 
trict court room at Independence. At 1:45 
in the afternoon, the annual meeting was 
held in the court room, at which time re. 
ports of committees were made, resolutions 
passed and officers for the year 1933 were 
elected: A. R. Lamb, Coffeyville, president, 
Harold Medill, Independence, vice-presi- 
dent, Frank Clampitt, Independence, secre- 
tary, and Jay W. Scovel, Independence, 
treasurer. After this meeting was adjourned, 
the members of the Association went to the 
Country Club where a bowling tournament 
was held and there spent the balance of 
the afternoon. 

The annual banquet was held at the 
Booth Hotel at 6:30 o'clock. Oscar L. O- 
Brien, past president, presided as toast- 
master. Vance H. Dunn, “efficient and be- 
loved court reporter”, made a real head- 
liner speech, full of amusing and interest- 
ing stories on the members of the Mont- 
gomery County Bar. 

Mr. James Allen of Chanute gave an in- 
teresting and inspiring speech on the sub- 
ject of helping to find the way out of our 
present economic dilemma. Governor Al- 
fred M. Landon was present and responded 
with a brief message and greeting. Gilbert 
H. Frith, of Emporia, president of the Kan- 
sas State Bar Association, talked on the sub- 
ject of the State Association and discussed 
problems of special interest to attorneys. 
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He discussed the proposed incorporation of 
the State Association. 

The last speaker was Judge Geo. T. Mc- 
Dermott, of the United States Circuit Court 
of Appeals, Tenth District. He discussed 
matters of general interest in connection 
with court procedure, and told many inter- 
esting incidents in his career in the legal 
profession. He urged the lawyers to take a 
sand for support of law and government, 
and recognition of rights. 

There were many distinguished guests 
from out of the county, which included a 
number of district judges. It was a most 
successful meeting. 

7 * * 

The Southwestern Kansas Bar Associa- 
tion met at Dodge City on December 28. 
In point of attendance, the meeting was the 
largest ever held by the Southwestern Kan- 
sas Bar Association. During the past year, 
Judge Roscoe H. Wilson, of Jetmore, was 
president; Albert Watkins, of Dodge City, 
vice-president; and John C. King, of Lib- 
eral, secretary-treasurer. The meeting was 
held at the Lora-Locke Hotel. Registration 
commenced at 10 a.m. and the first session 
was called to order at 11 a.m. The address 
of welcome was delivered by George W. 
Gould, of Dodge City, and it was respond- 
ed to by Robert Garvin, of St. John. W. H. 
Vernon, of Larned, gave a short talk on 
legislative proceedings. At twelve o'clock, 
a Dutch luncheon was had, under the per- 
sonal supervision of Walter L. Bullock, of 
Dodge City. Following the Dutch lunch, 
the president delivered his address. 

This meeting was held in honor of the 
members of this Association who were ad- 
mitted to practice prior to 1890. After the 
president’s address, H. Llewelyn Jones, of 
Meade, admitted in 1873, gave a talk. Mr. 
Jones’ talk was followed by short talks from 
William Osmond, of Great Bend, ’79; John 
W. Davis, of Dodge City, ’85; and Justice 
William E. Hutchison, ’86, of Garden City. 
G. L. Light, of Liberal, gave a talk on the 
ethics of a county attorney acting as coun- 
sel for the defense in a county other than 
that in which he was elected county at- 
torney. Samuel E. Bartlett, of Ellsworth, 


247 
gave a talk on the proposed probate court 


procedure code, and the discussion was con- 
tinued by Mr. Hazzard, of Dodge City. 

Albert Watkins, of Dodge City, was 
elected president for the ensuing year; W. E. 
Broadie, of Kinsley, vice-president; A. M. 
Fleming, of Garden City, secretary-treas- 
urer; Judge Karl Miller of Dodge City, and 
Judge Ray H. Beals, of St. John, are the 
newly elected members of the Executive 
Committee. 

Judge E. C. Cole, of Great Bend, ’78, 
acted as toastmaster at the banquet, which 
was held at the El Vaquero Hotel at six 
o’clock in the evening. 

The following are the members of the 
Southwestern Kansas Bar Association who 
practiced law before 1890, with dates of 
their admission: 

H. Llewelyn Jones, 73, Meade; W. B. 
Washington, ’75, Leoti; Wm. Osmond, ’79, 
Great Bend; D. A. Banta, ’79, Great Bend; 
J. W. McCormick, ’80, La Crosse; L. W. 
Gregg, ’82, Lyons; J. D. Beck, ’83, Greens- 
burg; F. C. Price, °84, Ashland; Israel 
Moore, °85, Ulysses; Geo. Finney, °85, 
Larned; J. W. Davis, ’85, Dodge City; Wm. 
E. Hutchison, ’86, Garden City; C. L. Mar- 
mon, ’86, Garden City; J. E. Andrews, *86, 
La Crosse; Paul R. Nagle, ’89, St. John; 
G. H. Terrill, 89, Elkhart; W. H. Russell, 
’89, La Crosse; Edgar Foster, ’89, Garden 
City; and Albert Watkins, ’89, Dodge City. 

John Swader, Official Court Reporter of 
the Twentieth Judicial District, reported 
the proceedings of the morning and the 
afternoon sessions in full. 





SYLLABI OF OPINIONS OF THE 


ATTORNEY GENERAL 

(Continued from page 242) 
stitution of the State of Kansas, and sec- 
tions 19-1103, 25-312 and 25-314, Revised 
Statutes for 1923, the appointee for the re- 
mainder of the present unexpired term 
would hold office until his successor is duly 
elected and qualified in the next general 
election which should occur more than 
thirty days after such vacancy shall have 
occurred.—12/21/32 Leavenworth, Kansas. 
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The State Bar of California on November 
2 won its first court action to enjoin the 
unlawful practice of law by a corporation. 
The Bar charged in its complaint that the 
Pacific Coast Automobile Association was 
a corporation organized for profit and 
charging its members a fee for its services, 
and employing attorneys to pratice law for 
its members, though controlled and direct- 
ed by the Association. 

Included in the “advantages” advertised 
by the Association was the defense of mem- 
bers of the family and agents in all criminal 
proceedings arising out of the use of the 
member’s automobile and the representa- 
tion of members in and out of court in all 
civil claims involving negligence in opera- 
tion. 

The court, in granting the injunction, 
held that inasmuch as the association di- 
rects and controls the employment of the 
attorneys who practice law for its members, 
the relation of attorney and client does not 
exist between the individual member and 
the attorney, the sole obligation of the at- 
torney being to the association by which he 
is employed, thus depriving the member of 
the confidential relationship that the law 
and policy contemplate——Utah Bar Bulletin. 

* . * 

At the Forty-Second Annual Meeting of 
the Michigan State Bar Association held in 
Battle Creek, final action was taken with 
reference to the bill which is to be intro 
duced into the 1933 session of the Michi- 
gan State Legislature providing for an in- 
tegrated Bar. A draft of a bill was presented 
to the meeting by the Committee on the 
Integrated State Bar, and after considerable 
discussion and criticism the draft was ap- 
proved in principle and referred to the 
committee for the purpose of making nec- 
essary amendments and introducing it into 
the next legislative session. The chairman 
of the Committee on the Integrated State 
Bar is Mr. Carl V. Essery of Detroit. 

* * * 


Proposep Act Derininc Certain AcTIVI- 
ties To Be THe Practice or Law 
Following the line of a number of other 
states in the Union the Committee on Un- 
authorized Practice of the Law plans to 


submit the following bill to the coming 
legislature; this proposed bill was offered 
for discussion at the annual meeting at 
Enid in December. 

“An Act Declaring that the Practice of 
Law Includes Certain Defined Activities 
and Providing Additional Remedies for the 
Prevention of the Unauthorized Practice of 
Law. 

“BE IT ENACTED by the People of the 
State of Oklahoma: 

“Section 1. The practice of law in this 
state is hereby declared to include (a) ap 
pearing in a representative capacity as an 
advocate or as an attorney at law; (b) draw. 
ing or preparing papers, pleadings, or docu. 
ments, or performing any act in connection 
with proceedings pending, or prospective, 
before any court, justice of the peace, board, 
committee, commission, body, or officer 
constituted by law or having authority to 
take evidence in, hear, settle, or determine 
controversies in the exercise of any of the 
judicial powers of the state or any sub-divi- 
sion thereof; (c) any act in a representa 
tive capacity in behalf of another for a con- 
sideration, reward, or pecuniary benefit, 
present or anticipated, direct or indirect, 
tending to obtain or secure for another the 
prevention or the redress of a wrong, or the 
enforcement or establishment of a right; or 
(d) any vocation or business or any act in- 
cidental to any vocation or business tending 
to enforce, secure, settle, adjust, or com- 
promise defaulted, controverted, or disputed 
accounts, claims, or demands between per- 
sons not in privity with each other and 
when there is no relation of employer and 
employee in the ordinary sense of such re- 
lationship; provided that this Section shall 
not prohibit any person, firm or corporation 
from attending to and caring for his or its 
own business, claims, or demands; nor from 
preparing or certifying abstracts of title, or 
guaranteeing or insuring titles to real or 
personal property or an interest therein, or 
a lien or encumbrance thereon. 

“Section 2. Only persons regularly li- 
censed and lawfully authorized shall prac- 
tice law in this state. If any person, firm, 
corporation, association, or organization, 
shall, without license and authority, prac- 
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tice law or attempt to practice law, directly 
or indirectly, such person, firm, corporation, 
ysociation OF Organization may be tempo- 
arly and permanently enjoined and pro- 
hibited from such practice or attempted 

ctice by any District or Superior Court 
of the state upon the suit of The State Bar 
of Oklahoma, or any member of such State 
Bar in good standing. The violation of any 
igjunction or decree of any Court made in 
ch suit may be punished by the Court 
a direct contempt. Full and complete 
jurisdiction is hereby vested in such District 
ad Superior Courts accordingly. The rem- 
edy provided by this Section shall not be 
aclusive but shall be, and is, in addition 
to all other existing remedies for the pun- 
ishment and prevention of the practice of 
law without license and authority.”—Okla- 
homa State Bar Journal. 

* * * 


Tut FourtH Estate Says: 

The Cincinnati Bar Association, under 
the leadership of the Hon. John W. Peck, 
is sponsoring a Law Institute. The more 
progressive members of the Bar appreciat- 
ing the need for keeping in touch with the 
latest developments in their profession will 
bring to Cincinnati some of the nation’s 
outstanding authorities in their respective 
fields. The project met the most cordial 
support on the part of the Bar and more 
than eighty lawyers quickly subscribed to a 
guaranty of the necessary incidental ex- 
penses. 

The first sessions of the Institute will 
take place February 6, 7 and 8 in the Ball 
Room of the Sinton Hotel. The meetings 
will begin on those days at 4:30 P.M. and 
continue until 6:00 P.M. A special dinner 
will be served by the Sinton Hotel after 
each session for such persons as choose to 
remain. Prof. Samuel W. Williston, Pro- 
fessor in the Harvard Law School, will de- 
liver the first series of lectures—Ohio Bar 
Association Report. 

. * + 


The Kansas City Bar Association gave a 
dinner in honor of Judge Clarence A. Bur- 
ney and Hon. E. M. Tipton, on Saturday 
evening, December 10, 1932, at 6:30 P.M. at 
the Hotel Muehlebach. Judge Burney and 
Mr. Tipton have been elected to the Su- 
preme Court of the state. 
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R. R. Brewster spoke on behalf of the 
Kansas City Bar Association, and Charles 
W. German on behalf of the Missouri Bar 
Association. Senator-elect Jerome M. Joffee 
made an address advocating the bringing in 
of judges from outside circuits to aid in 
the congestion of the dockets of the larger 
cities, and also in behalf of a bill to provide 
law clerks for the Supreme Court of Mis- 
souri, and also for a bill providing for mu- 
nicipal courts in the larger cities. 

Short responses were given by J udge 
Burney and Mr. Tipton. Judge George R. 
Ellison on behalf of the Supreme Court 
welcomed these judges-elect. 

Among those at the speakers’ table were 
Judge Albert L. Reeves, U.S. District Court 
of the Western District of Missouri; Judge 
Richard J. Hopkins, U.S. District Court of 
Kansas; Judges Charles L. Ferguson, John 
T. Fitzsimmons, John T. Sturgis, George 
R. Ellison, and L. M. Hyde, of the Su- 
preme Court.—Missouri Bar Journal. 

* . 7 


Un tawrut Practice or Law 

Consent Decree in Injunction Against 
Collection Agency. 

The following consent decree was entered 
November 25, 1932, by Judge Samuel E. 
Kramer of the Court of Common Pleas of 
Cuyahoga County, in Case No. 360330, 
Jack B. Dworken v. The Cleveland Associa- 
tion of Credit Men, which is affiliated with 
the National Association of Credit Men. 

A like consent decree was entered against 
a subsidiary corporation, the Credit Men’s 
Adjustment Bureau Company, in Case No. 
360328. 

These are the last of the cases pending 
in the Court of Common Pleas, and brings 
to a conclusion a 100% successful fight for 
injunctions in 28 cases covering various 
types of offenders. Three of the cases in- 
stituted by the Cuyahoga County Bar Asso- 
ciation Committee on unauthorized prac- 
tice of law are pending in the Supreme 
Court on motions to certify the record and 
involve the right of the asbtract and title 
companies to issue certificates of title. 

Messrs. Joseph L. Stern and Jack B. 
Dworken of Cleveland, represented the 
plaintiff in the Credit Association cases. 

The consent decree entered by Judge 
Kramer, reads: 
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“This cause came on to be heard upon 
the pleadings and upon the statements of 
counsel for all parties, upon due considera- 
tion whereof the court finds that plaintiff 
is an attorney and counselor at law duly 
admitted to practice in all the courts of rec- 
ord in the State of Ohio and several courts 
of the United States; that he has been en- 
gaged in the practice of law for more than 
nineteen years, and has, during all of said 
time, maintained an office for the practice 
of law in the City of Cleveland, and has 
built up a large practice in the legal pro- 
fession, and as such practicing attorney, in 
good standing, has an interest in the sub- 
ject matter of this suit, in his own behalf 
as well as in behalf of other members of 
the legal profession and the public; that the 
defendant is a corporation organized under 
the laws of Ohio, with its principal office 
in the City of Cleveland; that the amended 
petition filed herein alleges that the defend- 
ant is engaged in certain practices which it 
is claimed constitute the practice of law; 
and that the defendant, although not con- 
ceding that the allegations of the petition 
are true, has consented to the granting of 
an injunction as hereinafter stated. 

“IT IS THEREFORE ORDERED, AD- 
JUDGED AND DECREED, both parties 
by their counsel being present, that the de- 
fendant, The Cleveland Association of 
Credit Men, its officers, trustees, agents and 
employees, be, and they are hereby perpetu- 
ally enjoined from representing either in 
writing, orally or otherwise, that said de- 
fendant maintains or conducts a department 
for the furnishing of legal services or legal 
advice for the benefit of its members or 
others; and from entering into any contract 
whereby defendant agrees directly or indi- 
rectly, through any source, to render any 
legal services, either in or out of court, on 
behalf of any person; from maintaining a 
legal department for any purpose other than 
the immediate affairs pertaining to the de- 
fendant’s own immediate business; from fil- 
ing, prosecuting or defending, through it- 
self or through others, any actions, suits or 
proceedings in behalf of another in any 
court within the State of Ohio, either State 
or Federal; and/or in general, from carry- 
ing on the practice of law, in any form, 
either directly or indirectly, through itself, 
its officers, trustees, agents or employees. 
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“Nothing herein contained shall be cop. 
strued as preventing or prohibiting the de. 
fendant from conducting, Operating and 
holding itself out as conducting and Oper- 
ating a department for the collection of a¢. 
counts, notes, contracts, or other commer. 
cial obligations, if the services of defendant, 
in operating that department are limited to 
the presentment of claims for payment and 
remitting collections if received upon de. 
mand or presentment of claim, or handling 
such claims without rendering or furnist, 
ing any services requiring professional legal 
skill or the application of law to facts, o 
the threatening of legal proceedings. 

“It is further considered that plaintiff re. 
cover from said defendant his costs herein 
taxed and to be taxed, for which execution 
is awarded.”—Ohio Bar Association Repon. 

* * * 

At a faculty meeting of the Kansas City 
School of Law a resolution was unanimous. 
ly passed so that the entrance requirements 
for matriculation of future students will call 
for two years’ attendance at an accredited 
college as a condition of enrollment. 

This action has been under consideration 
of the faculty for a number of years. Not- 
withstanding the continued scant require. 
ments of our Missouri statutes, the Kansas 
City School of Law has, for many years, 
required an accredited high school course 
as a condition of enrollment. 

From time to time the standards of ad- 
mission have been raised, first from two 
years to three, and in 1924 to four years’ 
actual attendance at the law school lectures 
and quiz sections. 

It is believed that this action of our fac- 
ulty will meet with the hearty approval 
of our Missouri and Kansas City Bar Asso- 
ciations and the courts and lawyers of our 
state-—Missourt Bar Journal. 

* * * 

At the November general election the 
proposed Constitutional Amendment pro- 
viding for an additional Judge of the Su- 
preme Court of Florida, was defeated. The 
vote was 38,445 votes for the proposed 
amendment and 78,265 against it. 

* * . 

The German legal profession is planning 
to go the American medical profession one 
better in guiding its members through the 
straitened times of depression. The Com- 
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mittee on the Costs of Medical Care recent- 
ly recommended wide socialization as a 
means of spreading existing medical rev- 
enue more evenly through the profession. 
The German Bar is debating a plan to de- 
dare a three-year moratorium on new law- 
yers to protect the incomes of those already 
in the field. It is also planned that when 
the three-year ban is lifted in 1936 only a 
limited number of candidates will be ad- 
mitted in any one year. 

4 The German plan smacks of the ancient 
guild in technique, but certainly it is a 
means to protect the clear springs of the 
profession from “proletarianization” and 
“radicalization” of far greater virtue than 
complete submission to a socialization of 
the sort approved by the American medicos. 
Of course, it must be granted that medical 
services perhaps come closer home to the 
welfare of the public than legal services, but 
surely the American medical profession also 
faces the necessity eventually of restricting 
its numbers. The American plan is more 
likely to encourage larger numbers and 
hence a proportionately lower standard of 
living for the individual physician than 
the Germans are willing to do.—Chicago 
Journal of Commerce. 

* > * 

The Board of Governors of the State Bar 
of California, at the November, 1931, meet- 
ing, passed a resolution directing the Re- 
search Secretary of the State Bar to prepare 
a questionnaire on employment conditions 
as they affect attorneys recently admitted 
to practice. One thousand four hundred 
sixty-six attorneys received this ques- 
tionnaire. This included attorneys admitted 
to practice during the three-year period, 
29-31. They received an 80 per cent 
response, which is probably the best return 
that has ever been made to a questionnaire 
with state-wide distribution to the members 
of a profession. Many very interesting facts 
were obtained. The main conclusion reach- 
ed, however, was that there was a great 
deal of overcrowding in the legal profession 
in California, and that they are faced with 
a 100 per cent increase in the number of 
attorneys in that state in a ten-year period. 
The net professional income during the first 
year, second year and third year of practice, 
as gleaned from the answers to the ques- 
tionnaire, was most discouraging. 
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In Derense oF Kansas 

Letter written to the editor of the Ameri- 
can Bar Journal: 

“Recent legal literature has contained in 
at least three places the statement that Kan- 
sas and Nebraska statutes permit corpora- 
tions to engage in the practice of law. The 
claim was made first in an extended note 
in the Harvard Law Review for May, 1931, 
at page 1114. In footnote 2, section 17-204 
of Kansas Revised Statutes (1923) and sec- 
tion 24-901 of Nebraska Compiled Statutes 
(1929) are cited as authorizing such ac- 
tivity. Professor I. Maurice Wormser makes 
similar declarations in his recent book 
“Frankenstein, Incorporated” (1931) at 
page 163 and again at page 173. The popu- 
lar nature of Professor Wormser’s book does 
not call for the citation of authority for his 
statements but it is rather obvious that he 
is relying on the Harvard Law Review note 
as he quotes from the same in another con- 
nection on page 178 of his work. And again, 
an article by Mr. Raymond H. Werner ap- 
pearing in the Dakota Law Review for 
April, 1932 (page 59), contains a similar 
expression, citing the same statutes referred 
to in the Harvard Law Review. 

“On behalf of the states of Kansas and 
Nebraska, the writer protests. A cursory 
examination of the Kansas statute will re- 
veal that it merely contemplates the incor- 
poration of bar associations, medical socie- 
ties, professional fraternities and the like, 
and does not in any sense permit the or- 
ganization of corporations to practice the 
legal or other professions. Section 17-202 of 
the Kansas Revised Statutes (1923), which 
enumerates the purposes for which ordinary 
corporations may be chartered makes no 
mention of the practice of law. The ques- 
ton seems never to have been raised in 
Kansas by decision, but there is no reason 
to doubt that the court will follow the 
usual rule and refuse to permit practice of 
law by corporations. As in other jurisdic- 
tions, the problem of the encroachment of 
trust companies and other lay organizations 
upon the lawyer’s field has alarmed the 
legal profession. But the concern has cen- 
tered around the question of what activities 
should be restricted to the Bar and corre- 
spondingly forbidden to all laymen, wheth- 
er individual or corporate. As far as the 
writer is aware, no one in the state has 
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supposed that a corporation may be formed 
to engage in a general law practice. At any 
rate it is clear that the Kansas Statute re- 
lied upon by these three publications does 
not warrant the claim that there is legisla- 
tive authority for such procedure. 

“The writer has communicated with the 
Hon. Roland Boynton, Attorney General of 
Kansas, who is ex-officio president of the 
State Charter Board. He agrees that the 
Kansas statutes do not permit a corporation 
to be organized for the practice of law. 
Concerning the Nebraska situation, the 
writer has made no extended examination. 
But a bare reading of the designated Ne- 
braska enactment will show that, even more 
clearly than the Kansas statute, it is in- 
tended only to allow the incorporation of 
societies for the advancement of learning 
and for the promotion of social intercourse 
between members of the profession. 

“In an article in the Yale Law Journal 
for Nov., 1931, Professor Frederick C. 
Hicks and Mr. Elliott R. Katz pointed out 
(p. 73, n. 14) the mistake in the Harvard 
Law Review note. Nevertheless, the origi- 
nal blunder is being perpetuated. The writer 
regards the erroneous statement and _ its 
repetition as being particularly unfortunate 
in view of the recent efforts and progress in 
curbing the unlawful practice of law.”— 
Thomas E. Atkinson. 

* * * 

The new standing committees selected by 
the American Bar Association for 1932-33 
include several Kansas attorneys. The 
Chairman of the American Citizenship 
Committee is F. Dumont Smith, of Hutch- 
inson, Kansas. William Eugene Stanley, of 
Wichita, Kansas, is on the Committee on 
Insurance Law. Earle Evans, Wichita, 
serves on the Committee on Professional 
Ethics and Grievances and on the Special 
Committee on Legal History. Chester I. 
Long, Wichita, is on the Special Commit- 
tee on Federal Judicial Appointments. 

7 * * 

Here is the organization of the Pennsyl- 
vania Bar Association: 

“The Bar Association is divided into two 
groups when it meets in annual convention, 
somewhat similar to the legislature or Con- 
gress. One group is known as the Members, 
and the other as the Delegates. Any mem- 
ber in good standing is privileged to vote 





and sits in the convention with those of 
his class. The Delegates, or the Upper 
House of the Association, consists of the 
appointees of the various local bar associa. 
tions of each judicial district of the Com. 
monwealth. Each local association of lj 
Pennsylvania Judicial Districts is expected 
to appoint two of its members, whether 
members of the Association or not, to repre- 
sent the local association at the annual cop. 
vention. 

“If a majority of the members vote jn 
favor of a resolution, the Delegates have 
the power, under the By-Laws, to veto the 
action of the Members, provided thirty Del- 
egates vote against the passage of the reso 
lution upheld by the Members. If the Mem- 
bers reject any resolution, the Delegates 
have no power to act. This arrangement, 
designed to develop the utmost considera- 
tion of any problem, especially with refer- 
ence to legislation, affords unusual oppor- 
tunity for application of parliamentary 
law.” —Pittsburgh Legal Journal. 

* * * 


“Judge Carl V. Weygandt, chief justice- 
elect of the Ohio Supreme Court, brings 
to the attention of the Cleveland Bar Asso- 
ciation a subject which, as he says, is likely 
to attract increasing public interest as time 
passes. It is the question whether, all things 
considered, justice will be best served 
through an elective or an appointive judi- 
ciary in this state. 

“Weygandt himself, first appointed and 
several times elected to the bench, is a con- 
spicuous example of what the elective plan 
produces when it operates at its best. If 
voters always or even usually chose judges 
of his capacity, character and attainments, 
the question would not now arise as to 
possible superiority of the appointive sys- 
tem. 

“The shallow assumption that the more 
officials a community elects by popular vote 
the purer is its democracy was abandoned 
long ago by all but the most ignorant. It is 
a common observation that in those states 
which, like Massachusetts, have judges ap- 
pointed for life on good behavior the qual- 
ity of justice dispensed by the courts is su- 
perior to that generally encountered else- 
where. 

“The elective plan tends to eliminate 
from the field the best judicial timber and 
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to put on the bench men who possess most 
conspicuously the very qualities that handi- 
cap them as judges—a political finesse, the 
ability to mix in ward meetings and make 
stirring stump speeches, the inclination to 
be a joiner’, a hand shaker and a baby 
kisser. Whence comes the frequent observa- 
tion that such and such candidate for the 
bench would make an excellent judge but 
can’t win at the polls.”—Cleveland Plain 
Dealer. 
7” * * 


CoNCERNING FEDERAL JUDICIAL 
APPOINTMENTS 

When a new special committee appears 
on the Association’s list it generally means 
that a new problem has arisen and is press- 
ing for solution or that a new aspect of an 
old problem has become of particular im- 
portance. 

The Special Committee on Federal Ap- 
pointments, which President Martin has 
just named, will deal with a new aspect of 
the old problem of judicial selection. Here- 
tofore discussion of the problem has been 
generally confined to the mode of selection 
of the state judges—whether by appoint- 
ment or by election—and where the latter 
method prevails, to the ways in which the 
Bar can best make its superior information 
as to the fitness of judicial candidates avail- 
able to, and influential with, the electorate. 
Genuine progress has been made in that 
direction. 

But now the matter of confirmation, an 
essential part of the process of judicial selec- 
tion in some states and in the Federal judi- 
cial system in particular, is seen to be of 
no less importance. It does not concern the 
machinery but the manner in which ma- 
chinery for naming a Federal judge is op- 
erated. And in the process some vital ques- 
tions arise. 

Are the grounds urged for or against con- 
firmation such as may properly be consid- 
ered in the choice of a judge? Where im- 
proper reasons, openly or covertly, are po- 
tent in securing the rejection or the ap 
proval of a nominee, what will be the effect, 
in the long run, on the Federal judiciary 
as a whole, which is being recruited from 
time to time from the members of the Bar 
and being changed by promotions from 
lower to higher positions? 

These and other questions present a prob- 
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lem which a national association of lawyers 
cannot afford to ignore. It has arisen in the 
past and it will arise in the future—per- 
haps more frequently than ever. The reso- 
lution passed at the last Annual Meeting of 
the Association at Washington was not 
adopted without some reference to the real- 
ities, and it bears sufficient witness to their 
significance. 

It says that “opposition to the confirma- 
tion and appointment of Federal judges 
has been, and is being, made in the Senate 
of the United States predicated upon dis- 
approval of judicial decisions made by nom- 
inees in certain cases, which decisions have 
been rendered in accordance with precedent 
and in the performance of that high duty 
which calls for fearless and impartial de- 
termination of all issues under the estab- 
lished principles of law,” and it urges the 
Senate to refuse to recognize and consider 
grounds so plainly inimical to the indepen- 
dence of the judiciary. 

The duty of the Committee on Federal 
Appointments, in accordance with the reso- 
lution of its creation, will be to investigate 
and furnish to the Judiciary Committee of 
the Senate information upon the fitness of 
the nominees for judicial appointments. It 
will not attempt to pass upon the qualifica- 
tions of candidates for the nomination, but 
will only act, in proper cases, after the 
name has been presented. 

Everyone knows the influences that seek 
to be controlling, first, in advising the Pres- 
ident whom he shall name to a Federal 
judgeship, and at least some of the group 
influences which seek to determine the ac- 
tion of the Senate Judiciary Committee and 
the Senate itself. A strong committee, such 
as President Martin has named, should be 
able to render great service to the Judiciary 
Committee in the discharge of its impor- 
tant functions.—American Bar Journal, Ed- 


itorial. 
= . * 


Overcrowpep Bar 

According to a report submitted to the 
American Bar Association at its recent 
meeting at Washington, it is indicated that 
the profession is overcrowded. The report 
shows that in the city of Albany there is 
one lawyer for every 323 persons. Buffalo 
has a ratio of one lawyer to 573 persons. 
Baltimore averages one to 502 persons. 
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Camden, N.J., has a low percentage of one 
to 1079 persons. Denver, Colorado, has a 
higher percentage than the city of Albany, 
with one lawyer to every 321 persons. New 
York City has 18,281 lawyers, enough to 
have one for each 379 persons. In ten years 
New York City has had an increase of 
6,782 lawyers. Rochester’s average is one 
lawyer for every 677 persons, while Syra- 
cuse has one for every 404 persons. 

The census figures of the report revealed 
that there were 160,605 lawyers in the Unit- 
ed States in 1930 as compared with 122,519 
a decade before. The percentage of increase 
is cited as twice that of the population and 
five times that of physicians. 

The report concludes there has been: “A 
continuous although slow increase in the 
required standard of pre-legal education 
and legal training over the last ten years, 
but thus far this has had very little effect 
on the number of applicants for the Bar.” 

“A progressive tightening of standards on 
the part of bar examiners has been a some- 
what more effective method,” the report 
says. It further states, “The courts of the 
land have the power in their hands to 
regulate admissions to the Bar. By laying 
down strict qualifications for admission and 
by standing behind the Bar examiners in 
recognizing law study only in approved 
schools they can do a great deal toward 
improving future conditions of the profes- 
sion.” — New York State Bar Association 
Bulletin. 

+ eo . 

The first of many threatened suits against 
persons, corporations and associations prac- 
ticing law without a license, has been filed 
in Montgomery County Common Pleas 
Court. It was brought out by members of 
the Dayton Bar Association. After weeks 
given over to investigation by a committee 
headed by W. S. Rhotehamel and which in- 
cluded Irvin C. Delscamp, Walter P. Reese, 
Floyd P. Koogler, Charles J. Brennan, 
Samuel L. Finn and Robert C. Knee, state- 
ments given out recently indicate that “toes 
are to be stepped on”. The petition which 
was signed by 20 attorneys, regularly ad- 
mitted to the practice of law, charges that 
defendant exceeded his powers as a notary 
public and drew wills and prepared other 
legal papers, for which he recived fees. 
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John H. Shively, president of the Dayton 
Bar Association, issued this statement: “The 
action of the committee on lay practice and 
law agencies in proceeding to prosecute all 
persons, firms, corporations, agencies and 
associations who are engaged in the prac. 
tice of law without a license, has been 
sanctioned by the executive committee of 
the Dayton Bar Association and all other 
attorneys actively engaged in the practice 
of law in this vicinity.” 

Rhotehamel’s statement indicates that the 
Dayton Automobile Club may ultimately 
be drawn into litigation. In his statement, 
reference is made to the Cleveland Automo. 
bile Club, and it is reported that the cub 
in Dayton has been engaging attorneys to 
act for the club members. It is held that 
the club has the legal right to retain its 
own attorneys but cannot hire attorneys or 
furnish legal service for its members. Rhote. 
hamel also refers to many other actions 
against other persons, collection agencies 
and corporations. — Ohio Bar Association 


Report. 


- * 7 

Public approval in exceptional degree 
must be accorded the effort to cut down the 
law’s delays sponsored by the annual con- 
ference of Federal circuit court judges and 
reported by Chief Justice Charles Evans 
Hughes of the United States Supreme 
Court. Any changes of procedure recom- 
mended as helpful in saving time without 
injuring the interests of justice will have 
the unqualified endorsement of citizens de- 
ploring the extent to which many court 
dockets are crowded. 

Giving the national supreme court au- 
thority to lay down rules of procedure in 
criminal cases after verdicts have been re- 
turned, permitting testimony by wives or 
husbands, appointment of nine more dis- 
trict judges and other changes mentioned 
seem to promise no great reduction in court 
delays, which Attorney General William D. 
Mitchell reports as lasting from nine 
months to three years between verdicts and 
final action. But other measures more ef- 
fective in producing the desired result may 
come in time. The encouraging fact is that 
such high judicial authority now concerns 
itself with the search for better methods, 
instead of ignoring the delays that drag 
on so endlessly.—Cleveland News. 




















Supplying Natural Gas 


A Hazardous Business 


"he supplying of Na- 
tural Gas by a pipe-line company is probably the most 
hazardous of all business undertakings. Certainly it 
is the most hazardous of all public utility operations. 


In spite of the risks, difficulties and changing con- 
ditions encountered in the Natural Gas business, the 
Cities Service Company in serving thousands of cus- 
tomers in this territory has been able to provide a de- 
pendable supply of gas at all times. But the gas supply 
is changing constantly. In Kansas, fields that formerly 
produced an ample supply of gas have become deplet- 
ed. This represents a huge loss in investment every 
time it occurs, not only in owned acreage and leases, 
but in the pipe lines that extend throughout the field. 
The Cities Service Company has been forced continu- 
ally to extend its pipe-line system to more distant 
fields in Oklahoma and to the Texas Panhandle. This 
company obtains its supply from 63 distinct fields. 
It is not depending upon any single field or any group 
of fields in one locality. And so, while the gas business 
is hazardous, the uncertainty of service from this 
company is removed because of the many sources of 
supply that can be used. 


There are many other hazards facing this business. 
Gas is a highly competitive fuel. Then, too, in the past 
gas companies have lost considerable business to 
electricity. 


Gas pipe-line companies are limited by regulation as 
to the amount of gas that can be taken from each 
well in the field. Public authority also regulates the 
price for which gas can be sold to customers. 


The public and the gas consumers of Kansas should 
realize the risks encountered in this business, hazards 
which are greater than those faced by any other utility. 


Gas Service Company 


A Cities Service Company 























The JouRNAL 


Sixty Years of 


Pioneerin?, and Achievement 
> 


This company was organized in 1873. It is one of the 
oldest of the law publishing, companies. It published 
the first “stickers” and the first law publications to 
be kept up to date in cumulative form. 


Always it has pioneered. So prudent—so far see- 
in8—has been its direction that it stands today as 
one of the most successful and firmly established 
law publishers in the country. 


It has built up a large and especially trained editorial 
staff—a very complete printing, department and sales 
organization. The equipment is of the most advanced 
type—in fact the entire plant is a model of neatness 
and efficiency. 


Its ever increasin?, list of subscribers, numberin} 
tens of thousands of the most representative law 
offices in the country, is a perfect tribute to this cita- 
tion service universally recognized as indispensable. 


This year Shepard’s Citations is particularly proud 
to commemorate its Sixtieth Anniversary—with the 
finest service in its history. 


> 


SHEPARD’S CITATIONS 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 






















































































Thanks, Kansas City and 
the Kansas City territory, 


for capacity, and even 
overflow crowds for break- 
fast, luncheon and dinner 
every day since the open- 
ing! 





Featuring 
Low 
Prices 


Coffee 


5c 





Visit the new Coffee Shop 
any time of the day or night, 
when you are in Kansas City. 
You'll find tempting “Be- 
tween Time” specials and 
soda fountain service always 
awaiting you. And remem- 
ber, here is a new cool eat- 
ing place for late hours— 
open 24 hours daily. 














“The JouRNAL 





LEGAL BLANKS BLANK BOOKS 
ei: ween 
ee =O 
BOOKBINDING 
of all kinds 


THE WICHITA EAGLE PRESS 


WICHITA *t- KANSAS 








Advertisers... 


in this publication will naturally 
be given a preference by mem- 
bers of the Kansas State 
Bar Association. 


e 


For Rates Apply to 


The Journal Publication Office 


319 South Market 
WICHITA, KANSAS 





























WASHBURN LAW SCHOOL 


Member Association of American Law Schools. 
On Approved List of American Bar 
Association. 

CATALOGUE SENT ON APPLICATION 


Address all ications to 
HARRY K. ALLEN, Dean of Law School _ - . Topeka, Kansas 























Where Spee ington bade 
' farewell to his Soldiers 


associations such as these enable a hotel to acquire an individuality 
that is extremely valuable. Winn eo acquis. c saungeieed intecaintiiny Geom 
— effort to serve faithfully is an achievement of which anyone may 
nS in ee een 
the management honestly feels that it has reached that position. Those who 
acknowledge i i 


vides 100 per cent satisfaction for its guests, at rates that are surprisingly moderate. 
located almcst in the center of the theatre district and 

















WICHITA 


“Nearly Everybody Stops at the Lassen” 


42 Rooms, Toilet .....0es.e++:: meoseee 1 Person $2.00, 2 Persons $3.00 
4 Rooms, Private Bath .............1 Person $2.50, 2 Persons $4.00 
Wt Rooms, Private Bath 


23 Combination Sample Booms, $4.50 per day up. 





